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DEA S ON AND CRDER
h Novenber 18, 1983, Admnistrative Law Judge (ALJ) Matthew

Gl dberg issued the attached Decision in this proceeding. Thereafter,
Respondent tinely filed exceptions to the ALJ's Decision wth a brief in
support of exceptions.

Pursuant to the provisions of California Labor GCode section
1146,y the Board has delegated its authority in this matter to a three-
nenber panel .

The Board has considered the record and the ALJ's Decision in |ight
of Respondent's exceptions and brief, and has decided to affirmthe ALJ's
rulings, findings, and conclusions, as nodified herein, and to adopt his
proposed O der, as nodified.

VW agree wth the Admnistrative Law Judge, for the reasons
stated by him that Respondent had a duty to bargain wth the UFW the

certified representative of its enpl oyees,

Y Al section references are to the CGalifornia | abor Gde unl ess ot herw se

speci fi ed.



and that its refusal to do so violated Labor Gode section 1153(e) and (a).
That issue did not arise here in the context of a "technical"
refusal to bargai n whereby an enpl oyer incurs an adverse final ruling of the
Board in an unfair |abor practice phase of an el ections case in order to
perfect a judicial challenge to the underlying representation natter. (See,
e.g., J. R Norton . v. Agricultural Labor Relations Board (1979) 26 Cal. 3d

1.) Respondent does not contest the validity of the UFWs certification.

Rat her, Respondent alleges an actual |oss of nmajority support for the

i ncunbent union or, alternatively, a reasonably based good faith belief in the
loss of the Lhion's najority status, either of which could extinguish all

bar gai ni ng obligations under the National Labor Relations Act (NLRY). However,
as we explained in Nsh Noroian Farns (1982) 8 ALRB No. 25 and F & P G owers

Associ ation (1983) 9 ALRB No. 22, neither defense is I egally cogni zabl e under
the Agricultural Labor Relations Act (ALRA or Act).

n June 21, 1978, the Whited FarmVWrkers of Anerica, AFL-AQ (WFW
or Lhion) was certified as the bargaining representative of all agricul tural
enpl oyees of Ventura Gounty Fruit Gowers, Inc. For reasons which are not
apparent fromthe record, the Uhion waited nore than two years, until Cctober

1,
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1980, before inviting the GConpany to enter into negotiati ons.g/ O Novenber
19, 1980, Respondent declared its intention to refuse to bargain, not for the
pur pose of asserting a challenge to the validity of the certification, but on
the sol e grounds that the Union no | onger enjoyed najority support. Qe nonth
later, the UFWfiled an unfair |abor practice charge in which it alleged that
Respondent had unlawful |y refused to bargain. That charge was |ater w thdraan
under circunstances which are unclear fromthe record. Apparently there was
no further contact between the UFWand Respondent for nore than two years,
until February 11, 1983, when the Uhion agai n invited Respondent to conmence
negotiations. Thereafter, the UFWtinely filed the refusal to bargai n charge
which was litigated in the present proceedi ng.

Respondent correctly asserts that under National Labor Rel ations
Board (NLRB) authority, an enpl oyer nmay successfully defeat a bargai ni ng
obligation by denonstrating either an actual |oss of najority support or a
"reasonabl y grounded doubt" of the union's continued najority status based on
"obj ective considerations." (Wnda Petrol eum (1975) 217 NLRB 376 [89 LRRM

1042].) However, as we explained in N sh Noroi an Farns, supra, No. 25,

statutory differences between the federal and state | abor |aws require that
bar gai ning agents certified pursuant to the latter retain their representative

status until such tine

2/ Certification inposes upon the Enpl oyer only an inchoate duty to bargain
until such tine as the bargai ning representative actual | y communi cates a
desire to cormence negotiations. (Colunbian Enaneling and Sanping G., Inc.
(1939) 306 US 292 [4. LRRM524]; NLRBv. Alva Alien Industries, Inc. (8th
dr. 1966) 369 F.2d 310 [63 LRRM 2515].)
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as the unit enpl oyees either decertify the incunbent union or el ect a new

bar gai ni ng representative. That case concerned unilateral changes in terns
and condi tions of enploynent, wthout notification to or an opportunity to
bargain by the certified union, follow ng a decertification election but prior
to the Board s certification of the results of that election. The issue was
whether the filing of a decertification or rival union petition rai sed a good
faith doubt of nmajority support. V& held that inthat as well as "in all

ot her cases, the enployer's duty to bargain wth the certified union continues
uninterrupted.” (8 ALRB Nb. 25, slip opn. at p. 14.) Thus, ".

agricultural enployers are to exercise no discretion regardi ng whet her to
recogni ze a union; that is left exclusively to the el ection procedures of this
Board." (8 ALRB No. 25, slipopn. at p. 13.) V& followed the Noroian rule in
F & P Gowers Association, supra. 9 ALRB No. 22 and Roberts Farns (1983) 9

ALRB No. 27. BEven were we to adopt NLRB practices in this instance, but only
for purposes of considering and di scussi ng Respondent's position in the best
possi bl e light, we woul d have to conclude that neither of Respondent's dual
defenses, i.e., actual loss of majority support or a reasonably based bel i ef
thereof, articulates threshol d federal standards.

In attenpting to denonstrate an actual |loss of najority support,
pursuant to NLRB precedents, Respondent relies solely on the Regi onal
Drector's alleged "dismssal" of the first refusal to bargai n charge,
contending that the Regional Drector dismssed the charge on the basis of an

i nvestigation and findi ng
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whi ch reveal ed that the Lhion had in fact lost its once-held majority status.
Respondent' s reliance is msplaced. As explained previously, the charge was
w thdrawn by the Uhion. Wthdrawal of the charge, for whatever reason,

precl uded potential issuance of a conplaint and a subsequent evidentiary
hearing at which tine the relative presunptions and burdens of proving actual
| oss woul d be allocated. (See NLRB v. Tahoe Nugget, Inc. (9th Gr. 1978) 584
F.2d 243 [99 LRRM 2509], cert. den. (1979) 444 U S 887 [101 LRRM 2428];

Bartenders, Hotel, Mtel & Restaurant Enpl oyers Bargai ni ng Associ ation of
Pocatel | o, |daho (1974) 213 NLRB 651 [87 LRRM 1194], and cases cited

t her ei n.gl Moreover, the Regional Drector's failure to file a conplaint is
not a final decision on the nerits. (NLRBv. Baltinore Transit (. (4th dr.
1944) 140 F. 2d 51 [13 LRRM739], cert. den. (1944) 321 U S 795 [14 LRRV
952] )Y

The second of the NLRB-based defenses turns on its facts and

requires a show ng of good faith doubt of najority

8 V¢ believe that the NLRB woul d be conpel | ed to find that Respondent had a

continuing duty to bargain since certification, consistent wth the finding of
the ALJ herein, which we affirm

4/ Respondent al so asserts that it was reasonable to rely on

the Regional Drector's "finding" and "dismssal" of the initial refusal to
bargai n charge to assune that its duty to bargai n had been extingui shed, as of
that point intine, and could net be revived. The argunent is wthout any
Berceptl ble nerit. Mjority status may fluctuate, in that a union may |ose

ut later regain the support of a najority of enployees in the unit. For that
reason, the NLRB requires that an enpl o?/er who refuses to bargain, on the
grounds of either an actual or reasonable belief of |oss of majority status,
prove that the defense was viable at the tine of each refusal to bargain.
Terrell Machi ne Gonpany (1969) 173 NLRB 1480 [ 70 LRRM 1048], enforced (4th
dr. 1970) 427 F.2d 1088 [ 73 LRRVI 2381] .)
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status based on objective and concrete factors advanced by the enpl oyer.

As explained in NLRB v. Tahoe Nugget, Inc., supra, 584 F.2d 243:

Pr ovi ng mnority status is a straightforward factual question.

Wen the enpl oyer seeks to rely on the | ess exacting standard of

reasonabl e doubt, he nust al so show the doubt was entertained in

good faith [citations omtted] . . . The good faith criterionis

unconcerned wth the enpl oyer's subjective notivation; its focus

Is enpirical and objecti ve. [tations omtted.] (ld. at 298.)
Respondent asserts here that the UFW as evidenced only by its delay in
reguesti ng bargai ni ng, had abandoned the unit. The inplication is that the
Lhion's failure to early assert bargaining rights would naturally | ead to
enpl oyee dissatisfaction which in turn translates into a | oss of support.gl

That issue, but in a somewhat different context, was considered and

deci ded by the NLRB in P oneer Inn Associates (1977) 228 NLRB 1263 [95 LRRM

1225], affd. (9th Ar. 1978) 578 F.2d 835 [99 LRRVM2354]. The enpl oyer in

that case refused to bargain on the grounds that the union neither attenpted
to nonitor conpliance wth the terns of an expired contract nor negotiate a
new contract for nearly three years. The question was whet her the uni on was
defunct, in which instance the existing agreenent woul d not constitute a bar
tothe filing of a representation petition by a rival union. Holding that an

exi sting agreenent

o Even if there had been a show ng of enpl oyee dissatisfaction, such
di ssatisfaction woul d not be tantanount to opposition to continued
representation by the sane union. (Qestline Menorial Hospital (1980) 250
NLRB 1439 [105 LRRM 1058].)
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wll constitute such a bar if the incunbent union denonstrates its wllingness
and ability to represent the unit enpl oyees "at the tine its status is called

into question,” the NLRB found that the union net that test by engaging in
contract admnistration, and thus cured a period of relative inactivity, prior
to the tine the enpl oyer refused to bargain. Smlarly, in Road Miterial s,

Inc. (1971) 193 NLRB 990 [ 78 LRRM 1448], there was no union activity of any

kind for 16 nonths as wel |l as nurnerous enpl oyee dues-checkoff authorization
w thdrawal s and resignations fromthe union. Neverthel ess, the NLRB f ound:
. no basis for concluding that the [union] had abandoned its
adni ni stration of the contract. It nay be true that the [union]
has been negligent in carrying out its responsibilities as the
representative of these enpl oyees. However, it al so appears that
unit enpl oyees nmay have failed to avail thensel ves of
opportunities to utilize the services of the [union]. . . (Id. at
991.)

Wre we to followthe foregoing NLRB aut horities, we woul d have to
concl ude that notw thstanding the relative inactivity of the Uhion during two
distinct tine periods,gl the Unhi on becane active by virtue of its initial and
renewed requests to commence negotiations before each of Respondent's refusal s
to bargain. Each tine the Uhion requested bargaining, it thereby affirnmatively
notified Respondent of its desire and intent to actively represent unit

enpl oyees in the conduct of negotiations. A the critical

o Ve refer to the period of nore than two years between i ssuance of
certification, on June 21, 1978, and the Lhion's initial request to bargain,
on ctober 1, 1980, and a second period, of eleven nonths duration, between
i ssuance of our Noroi an Decision and the Lhion' s renewed request to negoti ate.
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times, when Respondent asserted a loss of majority in defense of its
refusal to bargain, its abandonnent theory was a factual inpossibility.
Thus, the facts here would not justify a finding that the Uhion was either
unw | 1ing or unable to represent the enpl oyees in question. (P oneer Inn
Associ ates, supra, 228 NLRB 1263. L

Havi ng found that Respondent refused to negotiate wthits
enpl oyees' duly certified bargai ning representative, in violation of Labor
Gode section 1153(e) and (a), we turn nowto the matter of an appropriate
renedy. Labor Gode section 1160.3 enpowers the Board to renedy unfair |abor
practices, including naking enpl oyees whol e, when the Board deens such reli ef
appropriate, for the loss of pay resulting fromthe enpl oyer's refusal to
bar gai n.

In F £ P Gowers Association, supra, 9 ALRB No. 22,

we consi dered whet her nakewhol e shoul d be i nposed when an enpl oyer's refusal
to bargain is based not on a challenge to the certification election but on a
claimof loss of najority support. Ve concluded that once the Board had
clarified the exclusivity of the decertification process inits related

Decisions in Nsh Noroian Farns, supra, 8 ALRB No. 25 and Cattle Valley Farns

(1982) 8 ALRB No. 24, the enpl oyer could claimno public interest in refusing
to bargai n based on good faith doubt of the Lhion's nmajority support,

especially while its enpl oyees had sought no

Z/V\‘é have consi dered but rejected "waiver" of a duty to bargain in these
circunstances since that concept arises nore often in the context of
unilateral changes in terns and conditions of enpl oynent. (See, e.g., Lhited
Sates Lingerie Gorp. (1968) 170 NLRB 750 [ 67 LRRM 148277)
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decertification or rival union election. Snce litigation of the clai mof
| oss of nmajority support could not possibly further the policies and purposes
of the ALRA we held that the enpl oyer rather than the enpl oyees shoul d
ultinately bear the financial risk of its choice tolitigate rather than
bargai n and therefore i nposed a nmakewhol e renedy. In the instant case, where
even a reliance on NLRA precedent woul d not excuse the refusal to bargain,
Respondent' s position is a fortiori unreasonabl e and nmakewhol e is clearly
appropri at e. &

Gonsistent wth his ruling that Respondent had a duty to bargain
w th the i ncunbent Uhion, the ALJ found that Respondent had a duty to grant
the Unhion post-certification access to its enpl oyees and a duty to provide the
Lhion with informati on which would facilitate the taking of such access.

Wii | e vigorously opposing the ALJ's findings in that

8 GConpare J. R Norton Go. (1979) 26 CGal.3d 1, in which the Galifornia
Suprene Gourt endor sed the nmakewhol e renedy in those cases in which the Board
has determned, inter alia, that the enpl oyer refuses to honor the Board s
Qder of Certification solely as a neans of del aying its bargai ni ng
obligation. Athough Norton, arose in the context of technical refusal to
bargai n cases, the court's language is not unlike that utilized by the NLRB
when rej ecting defenses which precisely parallel those proffered by Respondent
inthe present case. In Terrell Machine Gonpany, supra, 173 N.RB 1480, for
exanpl e, the NLRB found that the reasons submtted by the respondent failed to
establ i sh a reasonabl e basis for doubting the union's najority status and were
asserted in bad faith in order to avoid bargaining wth the union. V¢ are
simlarly persuaded that based on all the facts present here, Respondent's
refusal to bargain could only "have been advanced for the purpose of gaining
tine in which to undermne the union and, of necessity, is grounded in bad
faith." (Bartenders, Hotel, Mtel and Restaurant Enpl oyers Bargai ni ng
Associ ation of Pocatello, Idaho, supra, 213 NLRB 651.)
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regard, Respondent does not contest the principle of post-certification

access, as developed in 0. P. Mrrphy (1979) 4 ALRB Nb. 106. |Its argunent is

essentially that since Respondent’'s duty to bargai n has been extingui shed by
the Lhion's alleged | oss of najority status, so have all bargaini ng-rel ated
obligations, nanely the duty to permt post-certification access. In

addi ti on, Respondent challenges the ALJ's findings as to the character of

i nformation necessary to the taking of effective post-certification access,
under the circunstances of this case, as well as the nature and scope of his
recommended renedi al provisions. Having already determned that Respondent's
bar gai ni ng obligation was never nullified, we agree with the ALJ that
Respondent was obligated to honor the Lhion's request that it be granted post-
certification access to its premses, for the purpose of communicating wth

unit enpl oyees about the status of negotiati ons.g/

In order to facilitate future post-certification access, the ALJ
est abl i shed the nechani cs by whi ch such access woul d be granted and taken. He

directed that the parties neet and prepare

L Athough we held, in 0. P. Mirphy, supra, 4 ALRB No. 106,

that an unjustified refusal to grant post-certification access coul d serve as
an indication of a bad-faith refusal to bargain in violation of Labor Gode
section 1153(e), we recogni ze that such a denial woul d not be probative where
a respondent does not contest the refusal to bargain allegation (e.g., a
technical refusal to bargain situation) or where, as in F & P Gowers
Association (1984) 10 ALRB No. 28, the respondent had previ ously been adj udged
to have violated the duty to bargain in good faith. For that reason, we hold
that unl anful denials of post-certification access nay constitute i ndependent
viol ati ons of Labor Code section 1153(a) since an enployer's failure to honor
val id requests for post-certification access tends to interfere wth _

enpl oyees' Labor Code section 1152 rights and in that respect is not unlike a
deni al of access in a pre-election organi zational setting.

10 ALRB Nb. 45 10.



a map of Respondent's operations, wth Respondent providing the Lhion wth a
list of the names of all its grower-nenbers, keyed to the areas on the nmap
where the nenber's groves are located. The ALJ al so ordered Respondent to
permt pre-work access to buses it uses to transport workers to its work sites
and permt Union representatives to ride on the buses fromthe point where the
first worker is picked up to the point where the workers di senbark.

In F &P Gowers Association, supra, 10 ALRB No. 28, we

acknow edged that certain characteristics which are germane to the citrus
industry justify inposing on citrus enployers an affirnative obligation to
provide certain information to the certified union. Accordingly, we held that
the respondent in that case was required to grant post-certification access in

conformty wth Q P. Mirrphy, supra, 4 ALRB No. 106, and pre-el ecti on access

guidelines set forth in Galifornia Admnistrative Gode, title 8, section
20900. Ve al so approved the ALJ's requirenent that the respondent, upon
request, informthe union of the nunber of crews working for the respondent,
directions to the work sites, and the approxinate tine each crewis expected
to take a lunch break. V¢ also endorsed the ALJ's recommendation that the
respondent pinpoint on a map the various | ocations where the crews woul d be
working and/or directions to the work sites. However, we specifically
rejected the ALJ's directive that the respondent al so provide the union wth
the nanes of the owners of the individual groves, finding such infornation

neither relevant to the locations of the groves nor

10 ALRB Nb. 45 11.



tothe union's ability to communicate with the workers. As Respondent herein
has stipulated that its operations are virtually identical to those which are

the subject of F £+ P Gowers Association, supra, 10 ALARB No. 28, we find that

case controlling and thus dispositive as to all common post-certification

i ssues. However, as to an issue not present in F &P, we find the ALJ's grant

of access to Respondent's buses unnecessary in light of the other
opportunities for access in our Order herein.

In the present case, as in F & P Gowers Associ ation, supra, 10
ALRB No. 28, the ALJ found that the Lhion's efforts to | ocate crews had been

hanper ed by Respondent's refusal to honor the Lhion's request for infornation
as to crewlocations. nthat basis, he awarded the Uhi on nonetary danages,
to be paid by Respondent, to conpensate for the failed past efforts to | ocate
workers. In F & P we found such rei mbursenent inappropriate on the grounds
that the unsuccessful efforts to |ocate workers were due, at least in large
part, to the union representatives' lack of famliarity wth the general area
in which the crews were working. Again, on simlar facts, we find F & P

di spositive of this issue as well and we therefore strike the ALJ's nonetary

awar d.
ROER
By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent Ventura Gounty Fruit
Qowers, Inc., its officers, agents, successors and assigns shall:

1. GCease and desi st from

10 ALRB Nb. 45 12.



(a) Failing or refusing to neet and bargain collectively in
good faith, as defined in Labor Code section 1155.2(a) of the Act, with the
Lhited FarmVerkers of Averica, AFL-AQ (WY, as the excl usive bargai ni ng
representative of its agricultural enpl oyees.

(b) Denying Uhited FarmWrkers of Anerica, AFL-AQ (UW
representatives access to bargai ning unit enpl oyees, at reasonable tines, on
the property or premses where they are working, for purposes related to
col | ective bargai ni ng between Respondent and the UFW

(c) Failing or refusing to provide, upon request, tinely and
accurate information to the UFWregarding the sites at which its harvest
enpl oyees are working, the tines when they are taking their [unch break, and
the | ocation of each particular grove or plot where it conducts harvesting
oper at i ons.

(d) Inany like or related nmanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of the rights
guaranteed themby section 1152 of the Agricultural Labor Relations Act (Act):

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain coll ectively
in good faith wth the UFWas the certified excl usive col |l ective bargai ni ng
representative of its agricultural enpl oyees.

(b) NMke whole its present and former agricul tural enpl oyees
for all losses of pay and other economc |osses they have suffered as a resul t

of Respondent's failure and refusal
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to bargain in good faith wth the UFW such anounts to be conputed in
accordance with established Board precedents, plus interest thereon, conputed

in accordance with our Decision and OQder in Lu-Ete Farns, Inc. (1982) 8 ALRB

No. 55, the period of said obligation to extend fromFebruary 14, 1983, three
days fromthe date of the Lhion's witten request to conmence negoti ati ons,
until My 5, 1983, the date on which the hearing was hel d, and conti nui ng
thereafter until such tine as Respondent commences good faith bargaining wth
the UFWwhich results in a contract or a bona fide inpasse in negotiations.
(c) Furnish to the UFW upon request, the foll ow ng

information in conjunction wth post-certification access:

(1) The nunber of crews working for the Gonpany on the
day access is to be taken;

(2) The approxinate tine when each crew woul d be taking
| unch that day; and

(3) Drections to the site(s) at which each
creww |l be working that day, which, when requested by the UFW shall be
suppl enented wth a map, to be provided by the UFW upon whi ch Respondent
shal | designate routes to, and the | ocation of crews wthin, the particul ar
ranches where Respondent is then conducting its harvesting operations.

(d) Permt UFWrepresentatives to neet and tal k

w th Respondent's agricultural enpl oyees on the property or premses where
they are enpl oyed at times agreed to by Respondent and the UFW and in the
absence of such an agreenent, during the tinme when said enpl oyees take their

| unch break and during the periods
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one hour prior to the commencenent of work and one hour after the conpletion
of work, for purposes related to its responsibilities as excl usive bargaini ng
representative. Two representatives for each crew enpl oyed shal |l be permtted
to exercise access rights, provided that if there are nore than 30 enpl oyees
inacrew there may be one additional representaive for every 15 additional
enpl oyees. The Lhion shall, before taking access, provide Respondent wth
infornation as to the nunber and nanes of the representatives who wll be
taki ng access, and the tines and | ocations of the intended access. The right
of access shall not include conduct disruptive of Respondent's property or
agricul tural operations.

(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent at any tine
between February 14, 1983, and May 5, 1983, and thereafter until such tine as
Respondent commences good faith bargai ning with the URWwhich results in a
contract or a bona fide inpasse in negotiations.

(g0 Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal

Orector, and exercise due care to repl ace any

15.
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Nbti ce whi ch has been altered, defaced, covered, or renoved.

(h) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice and/or their rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to be paid
by Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(i) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

It is further ordered that the certification of the UFWas the
excl usi ve col | ective bargai ning representative of the agricul tural enpl oyees
of Respondent be, and it hereby is, extended for a period of one year fromthe
dat e on whi ch Respondent commences to bargain in good faith wth the UFW
Dated: Qctober 24, 1984
JGN P. MCARTHY, Menber
JEROME R WALD E, Menber
JORE CARRLLQ Menber

16.
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the knard Regional Gfice, the
Regional Drector of the Agricultural Labor Relations Board (Board) issued a
conpl ai nt which alleged that we, Ventura Qounty Fruit Gowers, Inc., had
violated the law After a hearing at which each side had an opportunity to
present evidence, the Board found that we did violate the lawby failing to
pargai n in good faith with your certified exclusive bargai ning representative,
Lhited FarmVWrkers of Anerica, AFL-QO (URW, and by failing to give the ULFW
information as to daily crewlocations and | ocations of all the groves where
we harvest, and by failing to permt the UFWto gain access to those groves
for the purposes of speaking to you about a collective bargai ni ng contract.
The Board has told us to post and publish this Notice. Ve wll do what the
Board has ordered us to do and al so want to tell you that the Agricul tural
Lab(r)]r Relations Act (Act) is alawthat gives you and all farmworkers these
rights:

1. To organi ze yoursel ves;,

2. To form join, or help unions;

3. Tovotein asecret ballot election to decide whether you want a uni on
to represent you; _ o

4. To bargain wth your enpl oyer about your wages and wor ki ng conditions
through a union chosen by a majority of the enpl oyees and certified by
t he Board; and

5. Todact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL, on request of the UFW neet and bargain in good faith with the UFW
aboijt a contract because the UFWis the representative chosen by our

enpl oyees.

VEE WLL allow representatives to enter areas where we harvest citrus so that
they may tal k to you about a coll ective bargai ni ng agreenent .

VEE WLL provide infornation to the UFW if they request it, about where we
harvest and where our crews are working each day.

Dat ed: VENTLRA GONTY FRU T RORS, INC

By:

(Represent ati ve) (Title)
If you have a question about your rights as farmworkers or about this Notice,
you may contact any office of the Agricultural Labor Rel ations Board. (ne
office is located at 527 South A Street, knard, CGalifornia, 93030. The
t el ephone nunber is (805) 486-4475.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE
10 ALRB No. 45 17.



CASE SUMVARY

VENTURA GONTY FRU T GRONRS, | NC 10 ALRB Nb. 45
Gase Nos.  83-CE 109- X
83- (& 110- X

83- (& 110-1- X
Backgr ound
The conplaint alleged that Respondent had engaged in three violations of the

Agricultural Labor Relations Act (ALRA or Act) by (1) refusi ng to c}gmgrergc_e
ers o rica,

bar gai ni ng negotiations at the request of the United Farm \r| _ _
AFL-AaQ ?LFWor Lhion), the certified bargaining representative of its citrus
workers; (2) refusing to permt the Uhion to take post-certification access to

citrus groves in order to communi cate wth enpl oyees working there; (3) refusing
to provide the Uhion wth access-rel ated i nformati on such as the | ocations where
its citrus harvest enpl oyees were working. Respondent asserted a singl e def ense
to all charges, contending that the Lhion had | ost the support of a najority of
enpl oyees in the bargaining unit and therefore Respondent was relieved of all
bargal ning-related obligations including the duty to grant post-certification
access.

ALJ' s Deci sion

The ALJ rejected Respondent's defense on the basis of prior Board Deci sions

hol ding that an enployer's obligation to bargain with a certified representative
continues uninterrupted until such tine as enpl oyees thensel ves either decertify
the i ncunbent union or choose a rival union by neans of a representation
election. He renedied the failure to bargain by orderi ng Respondent to commence
bargaining in good faith wth the U-Wand to nake its enpl oyees whol e by
conpensat1 ng themon the basis of what they woul d have recei ved i n wages and
fringe benefits had Respondent bargained in good faith to contract. The ALJ

al so directed Respondent to grant the Union post-certification access, to keep
the Uhion apprised of the various |ocations where its enpl oyees wll be working,
and to reinburse the Uhion for expenses incurred in past attenpts to | ocate
Respondent ' s enpl oyees w t hout success.

Boar d Deci si on

The Board uphel d the findings and conclusions of the ALJ but nodified his
ruli _n?_s and renedies wth respect to the post-certification access natters.
Secifically, the Board affirned its findingin F & P Gowers Associ ation
(1984.) 10 ALRB No. 28 that certain characteristics which are gernane to the
citrus industry justify inposing on citrus enpl oyers an affirnative _
obligation to provide infornation to the certified representative which wll
facilitate the taking of access and further found that Respondent herein fell
wéhl ndthe anbit of F &P. Accordingly, the Board agreed with the ALJ and
ordere



that Respondent, upon request, advise the Uhion r\%glardi ng the nunber of crews
working for the Gonpany, directions to the sites where they wll be working,
and" the approximate tine each of the crews expect to take a | unch break.

Lhl i ke the ALJ, however, the Board was not of the viewthat Respondent need
informthe Whion as to the nanes of the owners of the various groves where its
enpl oyees wll be working as it is the |location of the groves rather than the
owner ship of such groves which will facilitate the taking of access. the
Board al so rejected the ALJ's award of conpensatory danages to the ULhion for
past attenpts to exercise post-certification access.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *

10 ALRB No. 45
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|. STATEMENT G- THE CASE
O February 23, 1983, Y the Lhited FarmWrkers of Anerica, AFL-A O

(hereafter referred to as the "URW or "Whion") filed charges all eging that
Ventura Gounty Fruit Gowers, Inc. (hereafter referred to as "respondent” or
"the conpany") violated sections 1153(a) and (e) of the Act by failing and
refusing to neet and bargain in good faith wth it as the certified
representative of their enployees, and by refusing to allow the Uhion post-
certification access to its work sites. The General (ounsel for the
Agricultural Labor Relations Board, on March 14, issued a conpl ai nt based on
these charges. Qopies of the charges, the conplaint and notice of hearing
were all duly served on respondent.

(n March 23, respondent filed an answer to the conplaint in which it
basi cal |y deni ed the comnm ssion of any unfair |abor practices.

An anendnent to charge 83-CE110-OX was filed by the Unhion on April
13. This anmendnent essentially alleged that respondent, in addition to
refusing to all ow the Uhion access, also refused to furnish infornation to the
Lhi on which woul d facilitate the taking of said access. The anendnent was
i ncorporated i nto an anended conpl ai nt whi ch was i ssued on April 15.

In xnard, California, on May 5, a hearing in the natter was held
before ne. The General Gounsel and the respondent each appeared through their
respective representatives. Al parties were given full opportunity to adduce

evi dence, both docunentary and

1. Al dates refer to 1983 unl ess ot herw se not ed.



testinonial, to examne and cross-examne w tnesses, and to submt oral
argunents and briefs. Based upon the entire record in the case, and, having
read and considered the briefs submtted to ne since the cl ose of the hearing,
| nmake the foll ow ng:

1. FIND NG GF FACT

A jurisdiction

1. Respondent is, and at all tines naterial has been, an
agricul tural enployer wthin the neaning of section 1140.4(c) of the Act.

2. The Whionis, and at all tines naterial has been, a |abor
organi zation w thin the neani ng of section 1140.4(f) of the Act.g/

B. The Unhfair Labor Practices Al eged

1. Introduction

As noted in the charges filed by the Uhion which ripened into
allegations in the conplaint herein, respondent was alleged to have failed and
refused to bargain collectively with the Uhion fromFebruary 11 forward, to

3 and to have

have refused to permt the Lhion to take access to its prem ses,
refused to furnish information regarding daily crew whereabouts and | ocati ons

of conpany operati ons.

2. Respondent admtted the jurisdictional facts in its answer.

3. As wll later be devel oped, respondent does not own or |ease
those groves where it conducts harvesting operations. The Board stated in
Robert H Hckam(1982) 8 ALRB No. 102 that it does not utilize the term
"enpl oyer's premses" 1n its narrowest sense, but rather includes wthin the
neani ng of that phrase any property on which agricultural services are bei ng
perforned by agricultural enpl oyees of a particular agricultural enpl oyer,
regardl ess of who is the particul ar owner, |essor, |essee, or |icensee.



By way of defense, respondent in its answer asserts that as of
Novenber 19,1980, it has refused to neet and bargain wth the Uhi on because
the Uhion "had lost its najority status and was no | onger the excl usive
bargai ning representative" of its enployees. Further, respondent asserted
that the sane loss of najority status was the basis of the nost recent refusal
to neet and bargain, as well as its refusal to confer access privil eges and
furnish information to the Union.

2. The llective Bargai ning Hstory

Pursuant to a representation el ection held among respondent’ s
agricul tural enpl oyees, the Lhion was certified on June 21, 1978 as the
excl usi ve bargaining representati ve of those workers. By letter dated Gct ober
1, 1980, 4/ the Uhion requested a negotiations neeting wth the conpany. n
Novenber 19, 1980, the conpany, through its legal representative, Leon L.
Gordon, "decline[d]" the request for negotiations "because of the fact that
the [Uhion] no | onger represents a majority of the enpl oyees in the bargai ni ng
unit." On Decenber 19, 1980, the Lhion filed charge nunber 80-CE 53- X
alleging a violation of section 1153(e) of the Act based on the (onpany's
refusal to bargain. Subsequently, the Union w thdrew this charge.

n February 11, 1983, the Whion, acting through Jose M Rodri guez,
citrus nanager for Ventura Gounty, wote to the conpany review ng the Lhion's
request that negotiations commence. He al so suggested possibl e neeting dates.
By letter dated February 16,

4. The gap between certification and request for bargai ni ng
was not expl ai ned.



Rodriguez stated that the Union woul d |ike to take access to conpany prem ses,
and suggested that a neeting be scheduled in order that the parties m ght
discuss the matter. On April 13, Uhion representatives requested that the
conpany provide infornation regarding the nunber of crews working, the
| ocations of the crews, directions to where the crews were working, and if
| abor contractors were being utilized, the names of those contractors.

The respondent refused to conply wth any of the foregoi ng requests.
As a consequence, no negotiating sessions have taken place. However, on My
13, 1983, the Ventura Gounty Superior Court issued a prelimnary injunction by
whose terns respondent was ordered to permt representatives of the Lhion to
take access to its premses during the enpl oyee | unch period. Further,
respondent was ordered to provide each day to the Uhion, when requested before
10: 00 a.m, the follow ng infornation.

1. The nunber of crews working for respondent;

2.  The approxi mate nunber of enpl oyees working in each crew

3. The location of each crew working for respondent;

4. The approximate tine of |unch for each crew working for
respondent ; and

5. Drections to the location of each crew working for
r espondent .

3. Sipulations of the Parties

At the hearing, the parties agreed to stipulate to nost, if not all,
of the facts with which this proceeding is concerned. In addition, the

parties agreed that certain simlarities existed



between this respondent and F & P G owers Associ ation, the respondent in case
nunbers 83- C& 108- X and 83- CE-108-1- X, al so heard and decided by this
Admnistrative | aw Judge. Qonsequently, as per stipulation, certain findings
nade in that case shall be applicable to the instant case. A copy of the
decision issued in that case is attached as Exhibit Ato this decision, and
pertinent portions therein are incorporated here by reference.

Following is arecitation of those factual matters to which the
parties agreed:

1. The operations of Ventura Gounty Fruit Gowers are simlar to
those of F & P Gowers Association in that VOFG harvests the citrus,
principally Val encia oranges, produced by its grower nenbers.

2. "The groves that [respondent] harvests are so simlar to those of
F & P that the observations and conclusions of the ALJ in reference to F & P s
operations woul d be the sane [as] in the case of [respondent's]. Therefore,
if the ALJ finds that F & P has an obligation to provide infornation to the
UFW [respondent] wll also be required to provide simlar, if not the sane,
information . . . . [t]he ALJ w il apply the sane or simlar type of order as
he does in F & P[in the instant case] with the understanding that there is an
additional fact . . . concerning the | ocation of [respondent’'s] buses," which
nay or nmay not be determnative, but which will be considered by the ALJ in
his decision. The ALJ in the Ventura Gounty Fruit Gowers case is the sane as
the ALJ in the F & P case.

3. As set forth in the bargai ning history, the respondent



since February 16 has refused to provide access to the UFW and since April
13, respondent has refused to provide infornati on requested by the Uhi on
regarding the | ocation(s) of conpany operati ons.

4. During the pre-el ection organizing drive in 1978, the Uhi on took
access to the respondent's property, although respondent did not provide it
wth any infornati on. Neither Jose Manuel Rodriguez nor Chol e Trevino, who
attenpted to take access in the current year, took access during the
organi zational drive in 1978.

5. The parties stipulated as to the content of the testinony
of Jose Manuel Rodriguez as foll ows:

a. Jose Manuel Rodriguez is the WPWcitrus division nanager for
Ventura Gounty, having held that position since August, 1982.

b. Jose Rodriguez is the URWnegotiator in charge of collective
bar gai ni ng negoti ati ons between the UAWand Ventura Gounty Fruit Gowers, Inc.

c. M. Rodriguez duties as the citrus division nanager are
to organi ze, admnister contracts, and negotiate contracts in the citrus
industry in Ventura County.

d. M. Rodriguez has been an organi zer with the UFWsi nce
August of 1975.

6. If the ALJ determnes that respondent has a duty to bargain wth
the UFW then Respondent wll not contest that post-certification access is
appropriate in this case.

7. The parties stipulate as foll ows concerning the testinony
of a M. Seven Snth:

a. M. Smth has been the nanager of respondent since



April of 1982.

b. Respondent's offices are located in Fillnore at 9 63rd
Sreet. There exists only one conpany offi ce.

c. The conpany packing house is also |ocated at 9 63rd
Sreet.

d M. Smth's responsibilities regarding the citrus harvest are
that he attenpts to get the best possible product off of the trees.

e. M. Bl Dorman supervises the harvest itself and is the
assi stant general manager of the respondent.

f. M. Smthis in charge of the packing house.

g. The crops that respondent harvests and packs
include the follow ng: oranges, which include navel and val encias, and sone
grapefruit. HEghty-five percent of the crops harvested and packed are
Val enci a oranges. Ten percent of the crops harvested and packed are navel
oranges, while the renmai nder of that harvested and packed is grapefruit.

h. In 1983 and 1982 the conpany harvested
approxi natel y 2,000 acres of oranges and grapefruit for about 100 growers.

i. M. Dorman deci des where crews wll work each day. M. Smth
nay al so be involved in that decision. Those decisions are nade the day
previous to the work itself. M. Dorman wll decide if the crews are to nove
between groves on a particul ar day.

j. The citrus harvest in 1983 began on February 22nd in the
navel crop, while the Val encia harvest began in early April. Gapefruit is

anticipated to be harvested sonetine between June and



August and the harvest will end, it is estinated, around m d-
Novenber .

k. The conpany presently utilizes two crews. A peak, it
anticipates that it wll have inits enploy four to five crews. There are, on
the average, twenty-five enpl oyees per crew

|. O the two crews presently enpl oyed, one crewis supplied by
a labor contractor nanmed Rvas. The second crewis hired directly by
r espondent .

m It is anticipated that respondent wll need
additional crews in June. It has not, as of the hearing date, been determ ned
whet her such crews wll be hired directly by the respondent or whether the
Respondent wi |l engage the services of a |abor contractor in this regard.

n. The crews are under the direct supervision of the foreman or
| abor contractor who is, in turn, supervised by M. Dornan, who, as noted
above, is in charge of harvesting.

0. Regarding those groves which are harvested by the respondent,
the northern-nost |ocation of such groves is two mles north of Fllnore "as

the crowflies." However, fromF |lnore traveling by road to reach these
groves, one woul d need to cover a distance of four to five mles. These
groves are located at the top of Gand Avenue. The grove farthest south which
respondent harvests is |ocated ten mles south of Fllnore on Santa Rosa

Vall ey Road. The grove furthest west harvested by respondent is located in
Santa Paula, nine mles west of the respondent’'s offices. The east ern-nost

groves harvested by respondent are |ocated in Firu on



Torrey Road. These groves are 20 mles fromthe conpany's western-nost field.
There is, inaddition, a small grove of three acres |located in Canoga Park
whi ch respondent harvests. Respondent al so harvests a grove in Meiners Caks,
near Qai, consisting of eight acres. That grove is |ocated approxinately 23
mles fromSanta Paul a.

p. Respondent does not operate any | abor canps. Mst of its
enpl oyees live in the vicinity of Fllnmore in individual houses. At the
present tine the conpany has 52 enpl oyees and anti ci pates a peak harvest crew
of approxi matel y 100- 125 i ndi vi dual s.

g One of the forenen enpl oyed by the respondent at the tine of
the hearing has had 13 years of experience wth the conpany and with the
groves in which it operates. The labor contractor enployed at that tine by
t he respondent who supervises the other crew has been wth the conpany for 25
years.

r. It is M. Dorman who actual ly comuni cates wth the forenen
each day before three o' clock to instruct themwhere they wll be working the
fol | ow ng day.

s. FHfty to sixty percent of those individual s enpl oyed by
respondent in the current year were enpl oyed by the respondent in the year
pr evi ous.

8. The parties also stipulated as to the contents of the testinony
of Bill Dornan, as follows:

a. B ll Dornman supervises the harvesting operations of the
conpany and visits each harvesting crew at |east tw ce a day.

b. It is conpany policy that crew buses do not park

-10-



w thin the groves where respondent's crews are working. Rather, they park on
the county road next to the grove or on a private road going into the grove.
These buses are visible fromthe county road the vast majority of the tine.

c. Qews are transported to the fields in the
foll ow ng manner: sone are picked up at the packing house by the bus in the
norning, while others are picked up near their hones in Fllnore as the bus
travel s along the route to the groves. Sone workers drive their own vehicles
to the groves and do not followthe buses. Wrkers are dropped off at the end
of the workday in the reverse order fromwhi ch they were pi cked up.

d. The buses thensel ves, colored bright yellow are two in
nunber. ne bus bel ongs to the | abor contractor and the other belongs to the
respondent itself.

1. GONOLUS ONS G- LAW

A  Respondent's Duty to Bargain
1. The "Certified-until-Decertified' Rule

Respondent argues initially that it is not under a duty to
bargain with the Uhi on because the Uhion had lost its najority status. That
defense was squarely rejected in Nsh Noroian Farns (1982) 8 ALRB No. 25,
whose hol ding was reaffirmed in F & P Gowers Association (1983) 9 ALRB Nb.
22, and Roberts Farns (1983) 9 ALRB No. 27; see al so Jack or Marion Radovich
(1983) 9 ALRB No. 45. As noted in the N sh Noroian case, supra at p. 13:

. . it is unlawful, under our Act, for an enpl oyer to recogni ze the
bargal ni ng representatlve or for the union to attenpt to force
recogni tion through any neans other than the el ection process.

My ority support and/or good faith belief of najority support do not
control . Under our Act, the only neans by which a union can be
recogni zed i s

-11-



through wnning a secret ballot election and being certified by the
Board . . . . Likew se, whether or not recognition should be
wthdrawn or termnated nust be left to the el ection process.

. . Once a union has been certified, it remains the excl usive
bargal ning representati ve of the enployees in the unit until it is
decertified or arival unionis certified. . . . . The duty to bargai n
to contract or a bona fide inpasse wll not hinge on the percentage of
support anong enpl oyees in the work force, which could fluctuate
wdely in a short tine period, or on whether soneone's belief in a
| oss of majority support is held in good faith or bad faith. The duty
to bargam whi ch springs fromcertification, wll be termnated only
with the certification of the results of a decertification or rival-
uni on el ecti on where the i ncunbent has | ost.

Respondent attenpts to attack the underlying basis for the rule in

N sh Noroian by resurrecting argunents raised in conjunction with the Board' s

interpretation of sections 1156.3 and 1156.7 of the Act, as enunciated in
Cattle Valley Farns (1982) 8 ARB No. 24. Briefly stated, the Board hel d§/ in

that case that the Regional Orector is authorized to conduct a
decertification el ection under section 1156.3 where a uni on whi ch previously
prevailed in a representation el ecti on has been unabl e to secure the execution
of a collective bargaining agreenent wth the enployer. In so doing, the
Boar d di sposed of an apparent anonal y whi ch existed under the AL RA, to
wt, that a decertification petition mght only be filed where a certified

bar gai ni ng representative had

5. Respondent argues that the Board' s interpretation of the statute
was "dicta,” not the holding of the case. That contention is treated bel ow

-12-



obtai ned a col | ective bargai ning agreenent for the unit certified. L

The underlying rationale for the Board's holding in Cattle Valley first

appeared five years earlier in Kaplan's Fruit and Produce (1977) 3 ALRB No.

28. It was adopted and approved by the Fifth Dstrict Court of Appeals in
Mntebello Rose v. AL.RB (1981) 119 Cal.App.3d 1, which stated at p. 29:

"[We recogni ze the Board's decision in Kaplan's can be characterized as a
sonewhat strained interpretation of the literal wording of the Act.
Neverthel ess, the Board s interpretation does appear to be true to the
under | yi ng purpose of the Act as a whole -- to pronote stability in the
agricultural fields through collective bargaining . . . . Because of these
policy considerations, we believe it is appropriate for this court to give
deference to the Board s interpretation of the Act."

That rationale, as explained by the Gourt of Appeals, was that
"certification is not a single, all-purpose concept but rather is a concept
wth tw separate functions: (1) it creates a duty to bargain; and (2) it
creates an election bar. Wile the code section inplying the duty to bargain

contains no express tine [imt

6. The word "decertified" appears solely in section 1156.7(c) of the
statute. That section sets forth the procedure whereby an incunbent union nay
be decertified by a unit enployee or group "during the year preceding the
expi ration of a collective bargai ni ng agreenent whi ch woul d ot herw se bar the
hol ding of an election.” In section 1156.7(d), authority appears for the
filing of a petition by a rival |abor organization during the year precedi ng
the expiration of a collective bargai ning agreenent. Thus, the wording of
bot h subsections gives rise to the inplication that an incunbent, certified
union m Pht only be displaced if a collective bargai ning agreenent exists,
especi al |y when read in conjunction wth section 1156.3, which permts an
el ecj[:c_ondpeutlon to be filed only when there is no union "currently
certified."

-13-



(81153(e)), the section creating the el ection bar does contain a one-year tine
limt (8 1156.6)." (119 Gal.App.3d 24.) Thus, the phrase "currently
certified," as used in section 1156.3, refers to the one year bar to
representation el ections follow ng the certification of a bargaini ng
representative, and does not foreclose in perpetuity an attenpt to unseat or
repl ace that representative when no col |l ective bargai ni ng agreenent has been

reached. Accordingly, the Board reached the conclusion in Gattle Vall ey,

supra, that section 1156.3, as well as section 1156.7, authorized and
est abl i shed procedures for the hol ding of decertification elections.

Respondent contends that "the Board rule enunciated in Cattle Valley

permtting rival union and decertification elections to be filed under section
1156.3, was essential to and an integral part of the Board s action in

establishing the 'certified until decertified rule in Nsh Noroian." S nce

the rue in Gattle Valley was "non-gernane dicta," it argues, then the

under pi nni ngs for N sh Noroi an have i nadequate | egal and precedential support.

Thus, recognition shoul d be accorded the defense, in a refusal to bargain
case, of an enployer's good-faith belief ina union's loss of majority
support .

The "dicta" argunent was also raised in the F & p case, supra, which

is not surprising given the fact that both F & p and respondent are
represented by the sane lawfirm |In F & P the Board di sposed of that
argunent as fol | ows:

Respondent argues that the N sh Noroian rul e i s non-ger nane

di cta which should not control because N sh Noroian Farns,
havi ng been cl eared of wongdoing in that case, had no
standing to appeal the decision. Regard ess of whether
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N sh Noroi an Farns had standing to appeal, the certified-until-
decertified rul e was i ndeed gernane to i ssues decided in N sh Noroian.
In determning whether the filing of a decertification petition
followed by a majority vote to reject the i ncunbent union affects the
enpl oyer's duty to bargain, the Board confronted fromN sh Noroian the
sane argunent as Respondent presents herein: that NLRA precedent
permts an enpl oyer to wthdraw recognition from and to refuse to
pargain wth, a union where the union has |ost najority supﬁort, or
where the enpl oyer has a good faith and reasonabl e belief that the
uni on no | onger supports a nmajority of the enpl o?/ees in the bargai ni ng
unit. [Ating cases.] In Nsh Noroian, the enployer nade unilateral
changes in terns and conditions of enpl oynent, claimng the najority
vote for no union evidenced a | oss of najority support for the union.

Thus, the Board's enunciation and explication of the "certified-until-
decertified" rule was essential toits determnation that the enployer in Nsh
Noroi an had not viol ated section 1153(e) by making unil ateral changes
followng a no-union majority vote in a decertification election. The rule
was a central issue presented by the case, w thout which the Board coul d not
reach its ultinate concl usion on the refusal -to-bargain claim

Smlarly, in Cattle Valley Farns, supra, the Board s determnation

that section 1156.3 could be utilized as a nechanismfor hol ding a

decertification el ection was essential toits ultinmate finding regarding the

di sposi tion of unfair |abor practice charges which mght "bl ock” the hol di ng

of that election. Cbviously, if the holding of the el ection was not

aut hori zed by statute, then the election petition mght be di smssed and the

processing of the unfair |abor practice case coul d continue unabat ed.
Respondent's brief quotes of |ength fromB ack's Law D ctionary,

Revised Fourth Edition, in order to define "dictum"™ Qe such exanpl e

shoul d suffice. "Satenent and conments in an opi nion concerni ng sone rul e

of law or legal proposition not
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necessarily involved nor essential to deternmnation of the case in hand are

obiter dicta, and lack the force of an adjudication.” (Ating Weel er v.
WIlkin, 98 Golo. 568, 58 P.2d 1223, 1226.) Thus even as respondent defines
the term the principle established in Gattle Valley Farns, utilizing ALRA

section 1156.3 as a statutory basis for decertification elections, was clearly
"essential to determnation of the case in hand."

The argunent was advanced in Cattle Valley that unfair |abor practice

charges shoul d not be used to "bl ock" a decertification election due to the
abbrevi at ed period, under sections 1156.7(c) and (d) of the Act, where such
petitions could be filed. The Board stated "the particul ar nanner in which
[the NLRB s bl ocki ng charge practice] woul d i npi nge upon the decertification
process under the ALRArequires that it be adopted wth certain nodifications
and that our statute be interpreted so as to afford a somewhat broader avenue
for decertification than we have heretofore provided." In order to avoid the
undesirabl e result of having "only one chance in perpetuity” (during the |ast
year before a contract expires) to depose a certified union, and in order to
give effect and a rational basis to a bl ocking charge policy, the Board' s
interpretation of section 1156.3 becane "necessarily involved' inits ultinate
determnation. Thus, its remarks in this regard coul d not be terned
gratuitous, surplusage or collateral to the case at bar. Accordingly, it is
determned that the Board's holding with regard to ALRA section 1156.3 in

Cattle Valley Farns, supra, was not dicta, and provided a sufficient

precedential foundation for its subsequent holdings in Nsh Noroian and F & P
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QG owers Associ ation, supra.

2. Respondent's Renai ni ng Argunents

Respondent raised a series of additional argunents whi ch appear to
be nore the work of a rhetoretician than an advocate. These argunents w il be
summari zed where possible, and treated seriatum

Respondent contends that the Board "acted beyond the scope of its

statutory authority" when, in Cattle valley Farns, supra, it "anended the

entire |legislative schene" for hol ding decertification el ections. This
contention is nore or |ess another perspective of its "dicta" argunent vis-a-

vis the Board's interpretation of section 1156.3 in Cattle Vall ey Farns,

discussed infra. Smlar to that argunent, respondent naintains that since

the Gattle Valley rule was essential to the holding in N sh Noroi an and the

Cattle Valley rule was the result of the Board s acting in excess of its

authority, the entire edifice should topple for want of an adequat e
f oundat i on.
The answer to this proposition lies wthin the | anguage of the Fifth

drcuit's opinion in Mntebello Rose v. AL.RB., supra.zl There, the Qourt

of Appeals noted that "[a] guiding principle for eval uating the Board' s
decision in Kaplan's [where the notion of dichotomzing the certification
concept initially arose] is that an admnistrative agency is entitled to
strong deference when interpreting policy inits field of expertise. Snce

the ALRB is the agency entrusted wth enforcenent of the ALRA'its

o 7. Notably, respondent's counsel did not question the |ogic of that
decision, attack its findings, nor attenpt to distinguish the natters rai sed
w thin the boundaries of that case.
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interpretation of the Act [is] to be accorded "great respect by the courts and
wll be followed if not clearly erroneous. [citing cases]"'" (119 Gl . App.3d
at p. 24.) The language fromthe appel late court's opinion quoted in the
precedi ng subsection denonstrates that while the court was aware that the
Board' s view of the "certification"” concept in the statute coul d be construed

as a "strained interpretation of the literal wording of the Act," that view
was nonet hel ess entitled to deference, and clearly did not amount to the Board
exceedi ng the bounds of its statutory authority. Respondent's position to the
contrary is therefore unavailing.

Respondent addi tional |y contends that certain | anguage in N sh
Noroi an pertai ning to recogni zing a bargai ning representative (only by

"wnning a secret ballot election and being certified by the Board") is "in

conflict" wthits ruling in Harry Carian (1980) 6 ALRB No. 55, which

announced the Board' s power to issue bargaining orders in situations where
nuner ous enpl oyer unfair |abor practices have precl uded enpl oyees from
exercising free choice in a secret ballot election. The Board s response in
that case, as well as in Patterson Farns (1982) 8 ALRB No. 57, was that the

Board' s renedial authority enabled it to issue a certification and order an
enpl oyee to bargain with a hitherto unrecogni zed union. Assumng, arguendo,

that the Cari an and N sh Noroi an cases were not reconciled to respondent’s

satisfaction, the fact that certain | anguage i n one case mght not conport
w th respondent' s understandi ng of that decision does not detract fromits
force and |l egal effect.

In essence, respondent's argunment is largely irrelevant. The fact

that a Lthionis "certified until decertified' has little to
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do wth the fact that the certification nay be achieved via a Board order.
Wien the Board enpl oyed the | anguage quot ed above, it was speaking in terns of
enpl oyer recognition of a bargaining representative, not of the neans by whi ch
certification is achieved. Wat is of consequence is the wording in N sh

Noroian, supra, at p. 13, that "majority support and/or good faith belief of

naj ority support do not control" either the recognition of, or the renoval of
recognition from the certified bargai ning representative.

Respondent argues that the Board failed to followthe dictates of
ALRA section 1148 to fol | ow "applicabl e precedent” of the NLRA in aboli shing
the rul e whereby recognition of a bargai ning representati ve mght be w thdrawn
where an enpl oyer has a good faith doubt of a union's najority status.
Respondent' s reasoning on this point is convoluted, and generally |acking in
nerit.

Respondent asserts that the reasons given by the Board for not
followng the NLRA "l oss of najority rule” were the divergence in the el ection
procedures in the | anguage of each statute and the differences between
agriculture and industry. Its brief states: "[whileit is true that the
ALRA forbids direct recognition of a union outside the certification process,
it does not followfromthis that a union should be 'certified until
decertified . . . . " Once again, respondent confuses the concepts of
"recognition"” and "certification". It is altogether |ogical and consistent
that since (unlike under the NLRA) a union nay not be recogni zed nerely on the
basis of a denonstration of nmajority support for it, recognition may not be
w thdrawn on the basis of evidence of a lack of majority support. Recognition

nay only be attained after certification;
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recognition nmay only be wthdrawn, follow ng certification, by the
decertification process.

Respondent al so rai ses a series of argunents under the headi ng of
what mght be terned "policy considerations.” Respondent nmaintains that the
"certified until decertified" rule woul d force enpl oyers "to deal w th unions

whi ch do not represent the enpl oyees in question,” that the rule would "be in
derogation of the section 1152 rights of enpl oyees" by permtting a union "to
neglect its responsibilites to the enpl oyees wthout ever being called to
account by an enployer's refusal to bargain,” and that the rule "woul d have
detrinental effects on the collective bargai ng process," since the union,
"know ng that an enpl oyer coul d never question its najority status, coul d take
hard . . . unconprom sing positions."

The Board was previously spoken to these issues, and determned them
contrary to respondent's positions. Wiile respondent is obviously
dissatisfied wth the Board' s points of viewin these particulars, nerely
rehashing and in effect attenpting to re-argue such i ssues can only | end
support to the conclusion that respondent's litigation posture was not

undertaken in good faith. 8 In F & P Gowers Associ ation, supra, respondent

therein also clained to be protecting "the 'free choice' of its enpl oyees by
refusing to bargain wth the UFW" which, it asserted, had lost its najority
status. The Board clearly stated that it is agricultural enployees, not their

enpl oyers, that, "except for post-election objection

8. Adiscussion of the applicability of this phraseol ogy, and of the
nake-whol e relief to which it generally pertains, is contained in the
succeedi ng secti on.
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proceedings . . . have the exclusive responsibility for exercising and
protecting their own free choice." (9 AARBNo. 22 at pp. 8 &9.) In that

case, as well as in Gattle Valley Farns, supra, and N sh Noroi an, the Board

noted that "there are sufficient avenues for rival union and decertification
el ections under section 1156.3 and 1156.7." (8 ALRB No. 25, p. 15.) Hence,
enpl oyee "free choice" is adequat el y saf eguarded.

Additionally, in Nsh Noroi an, supra, the Board expressed the notion

that a "certified until decertified" rule would further a stated goal under
the ALRA the encouragenent of stability in collective bargai ni ng

rel ati onshi ps, as bargai ni ng woul d proceed "unhi ndered by real or inagi ned
fluctuations in the percentage of support anmong enpl oyees in the bargining
unit." {8 ALRB No. 25 at p. 15). Thus the Board determned that the rule,
rather than having a detrinental effect on collective bargining, would have a
positive inpact on the process. The assertion by respondent that if the Nsh
Noroi an rul e were applied "the enpl oyer coul d never question [a union's]
najority status" ignores the fundanental tenet that "[a]n enpl oyer under the
ALRA does not have the sane statutory rights regardi ng enpl oyee representation
and el ection as enpl oyers have under the NLRA Under the ALRA enpl oyers cannot
petition for an el ection, nor can they decide to voluntarily recogni ze or
bargain with an uncertified union." Therefore, the statutory schene of the
ALRA did not at any tine contenplate that an enployer's actions could | ead to
the recognition, or the wthdrawal of recognition, of a bargaining
representative.

Respondent argues that N sh Noroi an shoul d not be given
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"retroactive effect” and the union should not be permtted, "by the nere
filing of an unfair |abor practice charge, . . . to reassune its
representative status which the Regional Drector determned it had lost."
This contention snmacks of the spurious. Initially, it should be noted that
the charge alleging the conpany's initial refusal to bargain (80-C&53-0¢ was
w thdrawn by the Uhion, not dismssed. There is no evidence in the record
that the Regional Drector, as respondent asserts, "investigated the charge,
found that the union had lost its representative status,” or nade any
determnation on the nerits what soever.gl

Secondly, the issue of the so called "retroactive' Y affect of N sh
Nor oi an was specifically determned adverse to respondent's positioninF &P

Gowers Association, surpa. Qnce again, respondent is attenpting to re-argue

I ssues whi ch have been previously determned in a manner which is

unsati sfactory toit. In F &P, the Board held that while "before issuance of

[Gattle Valley and Nsh Noroian] . . . , Respondent’'s asserted attenpt to

protect its enpl oyees' free choice rights by refusing to bargain wth their
previously chosen union . . . may have been in keeping with the policies and
purposes of the Act, since its enpl oyees' right to decertify was in question.”

Fol I owi ng their issuance, however,

9. Respondent further avers that "the union could have, but did not,
request a reviewof the Regional Drector's decision." The Regional D rector
merely "deci ded" to allowthe union to wthdraw the charge, as Eer regul ation
section 20212. It would be strange i ndeed for the Lhion to seek review of an
act which was granted as the result of its own request.

10. Srictly speaking, the Nsh Noroian rule is not bei ng applied

retroactively, but only fromthe date of that decision forward, or
prospecti vel y.
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decertification was determned "as a nmatter of law[to be the] exclusive
appr oach" whereby recognition of a certified union mght be wthdrawn. The

N sh Noroian rule was not therefore applied "retroactively" vis-a-vis F&P's

nake-whol e liability. It did not operate to re-establish a certification
whi ch had been "lost," but nerely renedi ed conduct whi ch becane recogni zed as
unl awf ul as appl i cabl e | aw evol ved.

The final point raised by respondent warranting di scussion invol ves
its assertion that the Uhion "abandoned" its claimto represent unit
enpl oyees. As reflected in the stipulation between the parties, followng its
certification on June 21, 1978, the Lhion did not request that the conpany
bargain collectively until Gctober 1, 1980. The conpany responded on Novenber
19, 1980, that it would not bargai n because of what it clained to be a | oss of
naj ority support. The Union subsequently filed an unfair |abor practice
char ge based on the conpany's refusal to bargain, but then wthdrewthe
charge. The Whion, prior to the institution of the charges which formthe
basis of this case, again requested that the respondent bargain, and the
conpany agai n refused. In sum the respondent has, since the date of
certification, never negotiated with the Uhion despite separate requests to do
so.

The Board has recogni zed that a union nay becone defunct or it nay

"disclaiminterest” in continuing to represent unit workers. (Lu-Bte Farns

(1982) 8 ALRB No. 91.) A union's "abandonment” of a bargai ning unit nmay be
viewed as carrying the "waiver" doctrine toits ultinmate extrene. Under the
"wai ver" principle, an enployer is generally relieved of its obligation to

bargai n over a specific
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i ssue where the bargaining representative is notified of a proposed change in
unit terns and conditions of enpl oynent and nakes no protest or effort to

bargai n concerning it. (Q P. Mirphy Produce Go., Inc. (1981) 7 ALRB No. 37;
see also Qaey's Luck, S A, Inc., et al. (1983) 9 ALRB Nb. 52.) As a broad

proposition, the union nust exercise a degree of diligence in seeking to
enforce its representational rights; otherwse, it may be deened to have
wai ved them (Anerican Bus Lines, Inc. (1966) 164 NLRB 1055; dtizens
National Bank of WIlnmar (1979) 245 NLRB No. 47; Q P. Mirphy Produce .,

Inc., supra.) Thus, it mght be argued, where a union has not exercised such
diligence regarding the full range of collective bargaining rights, it has
"wai ved" the right to exercise themat all.

However, it is equally vital to consider that under current Board

law, a wai ver nust be "clear and unequivocal ," and will not be lightly

inferred. (Msaji EHo (1980) 6 ALRB No. 20; Mario Sai khon (1982) 8 ALRB Nb.

88.) Here, the Lhion, after several years of inaction, determned to reassert
its representational status, and requested bargai ning. The conpany resisted
these efforts. Rather than a "clear and unequi vocal " di scl ai ner by the Uhion
of any interest in representing respondent's enpl oyees, the Uhi on denonstrated
its wllingness to assune that responsibility. Yet, the conpany did not
afford themthe opportunity. It is ultinately for the Uhion, and not the
conpany, to nanifest, by a clear and unequivocal act, that it no | onger has

any interest in representing
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unit vorkers. This it sinply did not do. %

In sum therefore, respondent has renai ned under an obligati on,
since the date of the certification, to bargain in good faith wth the Union
as the certified representative of its enployees. Its failure to do so

constitutes a per se violation of section 1153(e) and (a). (See, e.g., J.R

Norton (1978) 4 ALRB No. 39; John Hnore Farns (1982) 8 ARB Nb. 20; F & p

Gowers, supra. )

B. The Applicability of the Make- Wol e Renedy

Respondent asserts that the inposition of the
nake-whol e renedy is "inappropriate” in this case. As announced in F & P

Gowers (1983) 9 ALRB No. 22, the Board enpl oys a different test for the
application of the renedy than that formulated in J.LR Nortonv. AL RB.

(1979) 26 Cal 3d 1, where, as here, "an enpl oyer refuses to bargai n but

nei ther the conduct of the el ection nor the agency's decision to certify the
union is at issue." UWilike a Norton, "technical refusal to bargain" type of
case, "the 'reasonabl eness' of the enployer's litigation posture and the

enpl oyer's 'good faith’ do not control [the] decision as to whether to inpose
nake whole.” Rather, the Board considers, "on a case-by-case basis, the
extent to which the public interest in the enpl oyer's position wei ghs agai nst

the harmdone to the enpl oyees by

11. Analogizing a union's "abandoning" a unit to certai n aspects of
the "waiver" doctrine, while instructive, is not totally dispositive.
Gener al I?/, where a wai ver has been held to exist, the union has been
repeatedly notified of an anticipated change in working terns or conditions,
and has done nothing, either by way of protest or request for bargaining. (O.
P. Mirphy Produce (., supra.) Here, respondent did not "notify" the Uhion
that it would refuse to bargain wth it absent a clear nmanifestation of the
Lhion's wllingness to assert its rights.
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its refusal to bargain. Wnless litigation of the enployer's position furthers
the policies and purposes of the Act, the enpl oyer, not the enpl oyees, shoul d
ultinately bear the financial risk of its choice tolitigate rather than
bargai n. "

Respondent disputes the utilization of the above standard. It
naintains that a determnation of its "good faith" herein is the appropriate
test for inposing the renedy, asserting that its reliance on NLRB precedent
(i.e., itsloss of najority status defense) and the Lhion's delays in
requesting negotiations denonstrate that the conpany was not acting in bad
faith in not negotiating wth the Union.

Such contentions fly in the face of the Board's ruling in F & P. The
Board explicitly noted therein, as detailed above, that an enpl oyer's good or
bad faith was not the determnative issue in cases of this type. AsinF &P,
respondent asserted that the Union had | ost majority support anong its
enpl oyees, and, on that basis, it refused to bargain wth the thion. The
appr opri at eness of inposing the nake-whol e renedy shoul d not therefore be
viewed in any different nanner than the issue was viewed in F & P,
respondent' s claimof the Unhion' s "abandonment" of the unit enpl oyees

not wi t hst andi ng. 12/

12, The Lhion's inaction followng certification over a nore than two
year period may have operated as as a wai ver of certain bargaining rights it
mght have enjoyed (see discussion infra), but did not operate to totally
obliterate such rights. Rather, it was respondent's continued refusal to neet
and bargain wth the Lhion foll ow ng the Board s pronouncenent of the
"certified-until-decertified' rule that was at the root cause of the absence
of col | ective bargai ni ng.
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In F &P, supra at p. 10, the Board stat ed:

Before issuance of the [Gattle Valley Farns, supra, and N sh Noroian
Farns, supra] decisions, the Respondent's asserted attenpt to protect
its enpl oyees' free choice rights by refusing to bargain with their
previously chosen union -- assumng that objective considerations did
support a good faith belief that the union had lost its najority
support --nay have been in keeping wth the policies and purposes of
the Act, since its enpl oyees' right to decertify was in question.
Ohce Gattle Valley and N sh Noroi an issued, however, there could be no
BUbI ic benefit derived fromRespondent's refusal, as decertification
y the enpl oyees is |ess disruptive and, as a natter of law the

gxcl usi ¥e appr oach and Respondent's enpl oyees did not seek to
ecertify.

S nce no public benefit, as in F &P, can be discerned from
respondent' s assertion of a defense previously announced as unavailing in a
refusal to bargain case, it is recoomended that the nake-whol e renedy for such
refusal be inposed herein for the period fromFebruary 11, 1983, forward unti l
respondent commences to bargain in good faith. 13/

C The Uhion's Rght of Access and its Rght to Infornmati on Perti nent
There To

Pursuant to stipulation of the parties, it has been agreed that
should it be determned that Respondent has a duty to bargain wth the Uhion,

respondent wll not contest the appropriateness of

~13. Even if one were to examne Respondent’'s conduct according to a
"good faith" standard in deciding whether to inpose nake-whol e relief, the
renedy would still be inposed. The Board has hel d, on several occassions,
that the failure to present a "close case" presenting "novel" |egal theories
or issues, or an attenpt to overturn or rebut "well-established [legal]
precedent," is indicative of a respondent's |lack of good faith in litigating
Its duty to bargain. (See, e.g., Thomas S. Castle Farns (1983) 9 ALRB No. 14;
Ranch No. 1 (1980) 6 ALRB No. 37.) Here, respondent has sought to re-argue
and relitigate points of |aw which have been previously established and whi ch
are contrary to its contentions. Such actions have been hel d as not consonant
wth a good faith litigation posture.
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post-certification access. As it has been decided that respondent is in fact
obligated to bargain wth the Uhion, it is |ikew se determned that the Uhion
has the right to obtain access to Respondent's prem ses.

The parties to this case further agreed that should this
Adm ni strative Law Judge determne that the inparting to the Uhion of certain
requested infornation regardi ng crew | ocations was necessary in his decision

in F&P Gowers Associ ation, 83-C=105-1-O¢ then the dissemnation to the

Lhi on of such infornation woul d i kewi se be warranted in this case. The
pertinent portions of the decision in that case, as noted previously, are

: : 14/ :
i ncorporated herein by reference.=— In essence, it was found

therein that respondent was under an obligation to provide daily crew | ocation
information to the Lhion. Here, it is asserted that crew buses, as a result
of conpany policy, are parked outside the groves thensel ves, and are visible
fromthe public highway. This factor, it is contended, distinguishes the need
for information in the instant case fromthat found to be necessary in the F &
P case, op dt.

However, it is determned that the visibility of respondent's buses
has little or no inpact on the necessity for providing infornation to the
Lhi on regardi ng crew whereabouts. Wile this respondent operates over an area
which is less than hal f

_ 14. Specifically, reference is nade to the recitation regarding the
testinony of Jose M FRodriguez on pages 10-17, the Factual Analysis and
Goncl usi ons contai ned on pages 17-20, and the di scussion of the | egal

principles applicable to the crewlocation i nformation request, appearing on
pages 23- 30.
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that of F & P (2,000, as opposed to 5,000 acres), the locations of the groves
t hensel ves are spread out over a nore extensive area. Hence, Uhion
representatives seeki ng access woul d need to travel over this area in order to
sinply spot a bus parked by the road side. This problemis easily averted by
informng themin advance of where they are to go.

Secondly, as reflected in Rodriguez' testinony in the F & P case, the
nere presence of a conpany bus or truck woul d not indicate which particul ar
crewwas working in a particular area. Thus, if he, or any Uhion
representative, wshed to speak wth a specific crew the presence of a
conpany bus, in and of itself, would not signal which crewwas working at that
| ocation. That information could easily be furni shed by the conpany, thus
rendering effective the Lhion's exercise of its access rights.

V. THE REMEDY

(onsi derations which were held to appertainin F & P Gowers

Associ ation, 83-CE108-1-OX are likew se so viewed in the instant case.
Portions of that decision regarding the renedy to be i nposed (ALJ deci sion,
pp. 30 and 31) are incorporated herein by reference. Particularly, it is
recommended in this case, as it was there, that the parties neet and confer so
that a nap of conpany operational sites be devised, and that respondent
furnish to the Lhion a list of the nanes of all its grower-nenbers, keyed in
sone nanner to the particul ar areas where their properties are | ocated.
Additional ly, as previously noted, respondent shall be ordered to

nake its enpl oyees whole as a result of its refusal to bargain in good faith.
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RECOMMENDED GRDER
Pursuant to Labor Gode section 1160.3, the Agricul tural Labor

Rel ati ons Board hereby orders that Respondent venture Gounty Fruit Gowers,
Inc., its officers, agents, successors, and assigns shall:
1. Gease and desist from

a. Failing or refusing to neet and bargai n
collectively in good faith, as defined in section 1155.2(a) of the
Agricultural Labor Relations Act (Act), on request, with the Lhited Farm
VWrkers of America, AFL-AQ O (WY, as the certified excl usi ve bargai ni ng
representative of their agricultural enployees;

b. Failing or refusing to provide, upon request, tinely and
accurate information to the UFWregardi ng the daily whereabouts of its work
crews, and the locations and/or designations of each particul ar grove or plot
where it conducts harvesting operations;

c. Denying UFWrepresentatives access to bargai ni ng unit
enpl oyees, at reasonabl e tines, on the property or premses where they are
enpl oyed, for purposes related to collective bargai ni ng between respondent and
the UFW

d. inany like or related manner interfering with, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed
themby section 1152 of the Act:

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. Won request, neet and bargain collectively in good faith

wth the UFWas the certified collective bargai ni ng
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representative of its agricultural enpl oyees at reasonable tines and pl aces to
confer in good faith and submt neani ngful proposals wth respect toits

enpl oyees' wages, hours, and other terns and conditions of enploynent, and if
an understandi ng i s reached, enbody such an understanding in a signed

agr eenent .

b. Mke whole all agricultural enpl oyees enpl oyed by respondent
at any tine during the periods fromFebruary 11, 1983, until the date on which
respondent commences good faith bargaining with the UAWwhich | eads to a
contract or bona fide inpasse, for all |osses of pay and ot her economc | osses
they have suffered as a result of respondent's failure and refusal to bargain
in good faith wth the UFW such amounts to be conputed in accordance wth the
Board's Decision and Oder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

c. Preserve and, upon request, nake available to the Board or
its agents for examnation, photocopying and ot herw se copying, all records
rel evant and necessary to a determnation of the amounts of nakewhol e and
interest due its enpl oyees under the terns of this order.

d. Furnish relevant information to the UFW upon request, for
t he purposes of obtaining access and bargai ning, including, but not limted
to, personnel, crop and production infornation, the nanes of the owners of
each specific area where it harvests citrus, and infornati on about daily work
assi gnnents and work | ocations of Respondent's agricul tural enpl oyees.

e. Met and confer with representatives of the UFW upon

request, for the purposes of designing and devising a nap to be
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provi ded to the URWwhi ch includes and designates all of the areas or groves
were respondent carries on harvesting operations. The UFWshal |l furnish a
blank of said map to be filled in during the course of this joint conference.
Designations of particular areas noted on the map shall be in the sane nanner
(e.g., block nunbers, owner's nane, etc.) as the conpany utilizes when it
assigns forenen and crews to work in those areas.

f. Permt UPWrepresentatives to neet and talk wth respondent’s
agricul tural enpl oyees on the property or premses where they are enpl oyed, at
tinmes agreed to by Respondent, or in the absence of such an agreenent, during
the tine when said enpl oyees take their [unch break, and at other reasonabl e
tines, for purposes related to collective bargai ni ng bet ween Respondent and
the UPW Two representatives for each crew enpl oyed shall be permtted to
exerci se access rights. Further, respondent is to permt WWrepresentatives
pre-work access to the buses it utilizes to transport workers to harvest
sites, and permt the representatives to ride on said buses fromthe point
where the first worker or group of workers is picked up, until the bus reaches

the harvest site and the work day commnces.gl

15. Bus access has been sanctioned by the organi zati onal access
regul ation, section 20900(e)(5)(a). Qustonarily, however, organizers | eave
the buses before they depart. Here there is no central enbarcation point from
vwhich all crew nenbers are picked up. Rather, they are picked up at several
points en route to the groves. It 1s felt that this type of access is
particul arly appropriate here where Uhion representatives may utilize it not
only for purposes of speaking wth workers, but al so for the purpose of
famliarizing thensel ves wth the areas where respondent oper at es.
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g. Reinburse the UIFWfor expenses incurred by its
representatives in attenpting to | ocate respondent's work crews for each day
that access was attenpted or achi eved fromMarch 28, 1983 forward unti |
conpliance wth this Qder is achieved. Said rei nbursenent shal |l include
conpensati on for autonobile mleage expenses, |ess those expenses nornal |y
incurred on trips directly fromthe xnard UFWoffice to the respondent’s
groves where access was attained, and al so shall include reasonabl e
conpensation for the tine spent, |ess one and one-hal f hours, by UFW
representatives in searching for the crews. Reinbursenent for mleage and/ or
tine shall not be paid on any day when representatives were able to | ocate
respondent's crews w thin one and one-hal f hours after |eaving the xcnard UFW
of fice, assumng that they went directly fromthat office to respondent's
ar oves.ﬁl

h. Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into all appropriate |anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
her ei naf t er.

i. Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent at any tine during
the period fromJanuary 13, 1983 until the date on which the said Notice is

mai | ed.

16. Representative Rodriguez testified that it normally took forty-
five mnutes to travel this distance. Additional tinme is included for what
mght be the result of a lack of famliarity wth the specific area. Anything
beyond one and one-hal f hours needed to |ocated a crew it is determned, is
the direct result of inadequate infornation supplied by the respondent.
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j. Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for 60 days, the
period(s) and pl ace(s) of posting to be determned by the Regional Drector,
and exerci se due care to replace any Noti ce which has been al tered, defaced,
covered, or renoved.

k. Arrange for a representative of respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages, to
all of its agricultural enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice and/or their rights under the Act. The Regional
Orector shall determne a reasonabl e rate of conpensation to be paid by
respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

1. MNotify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

I T 1S FURTHER RECOMENCED CROERED that the certification of the URW
as the exclusive collective bargai ning representative of Respondent's
agricul tural enpl oyees, be extended for a period of one year fromthe date on

whi ch Respondent cormmences to bargai n i n good
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faith wth the UFW
DATED Novenber 18, 1983

¢ .

LAY

F _-'_"., — i_' Iy
MATTHEW GOLDBHERG

Admini strative Law Judge
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the &xnard Regional Cifice, the
General Gounsel of the Agricultural Labor Rel ations Board issed a conplaint
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate
the law by failing and refusing to bargain with your certified exclusive
bargai ni ng representative, Uhited FarmVWrkers of America, AFL-Q O (URW, by
failing to give the UAWinfornation as to daily crew locations and | ocati ons
of all the groves where respondent harvests, and by failing to permt the UFW
to gain access to those groves for the purposes of speaking to you about a

col ['ective bargaining contract. The Board has told us to post and publish
this Notice. Ve will do what the Board has ordered us to do and al so want to
tell you that the Agricultural Labor Relations Act is alawthat gives you and
all farmworkers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;, _ _

3. Tovotein asecret ballot election to decide whether you want a union to
represent you; _

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees and
certified by the Board,;

5.'mettmmﬂerthoﬂmrmmkastohdpamimmem(memmﬂmn
an

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT hereafter fail or refuse to meet and bargain col |l ectively, on
reguest, wth your certified exclusive bargaining representative, the UFW

VEE WLL NOT hereafter fail or refuse to give the UFW upon request, daily
i nfornati on regardi ng where our crews are working, or infornation about where
we harvest citrus.

VEE WLL NOT refuse to permt representatives fromagai ning access to areas
where we harvest citrus so that they nay tal k to you about a col | ective
bar gai ni ng agr eenent .

VE WLL, in the future, bargain in good faith wth the UFWw th the intent and
pur pose of reaching an agreenent.

VEE WLL provide information to the UFW if they request it, about where we
harvest and where our crews are working each day.

VEE WLL al |l ow UFWrepresentatives to cone on to the property where we are
working so that they may speak wth you about a contract.

VE WLL rei nburse the UFWfor the expenses they had trying to find our work
Cr ews.



DATED.
VENTURA GONTY FRU T GROMRS, | NC

By:

(Representative) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you nmay contact any office of the Agricultural Labor Relations Board. (e
office is located at 528 South A Street, knard, California 93030, the

t el ephone nunber is (805) 486-4475.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI' ReEMOVE CR MUTI LATE
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.  STATEMENT GF THE CASE

O February 23, 1983, Y the Lhited FarmWrkers of Anerica, AFL-A O
(hereafter referred to as the "Uhion"), filed a charge alleging a viol ati on of
sections 1153(a) and (e) of the Act. The charge was served on F & P G owers
Associ ation (hereafter referred to as "respondent” or the "conpany”) on the
sane date. The alleged violation itself was grounded upon a clai mt hat
respondent had deni ed "post-certification access" to representatives of the
Lthion. On March 14, the General Gounsel for the Agricultural Labor Rel ations
Board caused to be issued a conpl aint based on this charge. Respondent tinely
filed an answer, which essentially denied the conmssion of any unfair | abor
pract i ces.g/ Subsequently, on April 12, the Uhion issued an amendnent to the
charge, which was duly served on Respondent. The anendnent, alleging a
further violation of section 1153(a) and 1153(e), involved a denial to furnish
certain information to the Lhion. The infornation was clained to be necessary
tofacilitate the taking of access by the Uhion.

Oh My 3, 4and 5 a hearing in the nmatter was held before ne in
knard, Galifornia. Respondent and General (ounsel appeared through their
respective representatives. The parties were given full opportunity to
present testinonial and docunentary evi dence, to examne and cross-exam ne
W tnesses, and to submt oral argunents and post-hearing briefs. Having read

and consi dered these bri ef s,

1. Al dates refer to 1983 unl ess ot herw se not ed.

2. The original conplaint and notice of hearing, as well as the
anendnents thereto, were duly served on Respondent .



based upon the entire record in the case, including ny observations both of
the w tnesses who testified and of the work site(s) wth which this
proceedi ngs i s concer ned, 8/ | nake the fol |l ow ng:

[1.  HNJNS G- FACT

A Jurisdiction

1. Respondent, at all tines naterial, is an agricultural enpl oyer
wthin the neaning of section 1140.4(c) of the Act.

2. The WUhion was and is, at all tines nmaterial, a |abor
organi zation wthin the neaning of section 1140.4(f) of the Act.il

B. The Unhfair Labor Practices Al eged

This case is concerned wth the "denial " by respondent of post-
certification access as, requested by the Lhion, to areas where it harvests
citrus, and the further refusal by respondent to furnish certain infornation
principally regarding the |location of work crews which, General Counsel

1 n H 1" n "5/
contends, was necessary to nake sai d access "effective" and "reasonabl e. "=

3. Aswll be detailed bel oy General Gounsel filed a notion that
the ALJ tour the areas where respondent carries out its operations. Pursuant
to that notion, an on-site inspection was conducted. Follow ng the
i nspection, the ALJ issued a statenent on the record sumnarizing hi s
oﬁservati ons, and afforded the parties an opportunity to augnment or refute
t hem

_ 4. Inits answer to the conplaint, the jurisdictional facts were
admtted by respondent.

5. The denial of access and the refusal to furnish infornation were
the subjects of an injunction proceeding, detailed below in the Ventura
Gounty Superior Gourt. The injunctive relief obtained provided a tenporary
neans by whi ch the Uhion coul d obtain access. However, as wll be nore fully
detailed bel ow the infornational aspect of the injunction, General Gounsel
nai nt ai ned, was not conpl et el y adequat e.
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Respondent did not contest the bul k of the factual assertions which
General Gounsel sought to utilize as a basis for establishing viol ations of
the Act. Sone were admitted in its answer; sone were the subject of
stipul ati ons between the parties; while others respondent determned not to
of fer any evidence to contradict or refute.

1. Respondent's Qperations

Respondent is an uni ncor por at ed associ ati on whi ch harvests navel and
Val enci a oranges and a snal | anount of grapefrui tgl in Venture Gounty. Its
operations are carried out in groves principally |ocated between the towns of
FHllnore and Pru. The najor portion of the groves are |ocated in the so-
called "Bardsdal e" area, south of Fllnore, Hghway 126, and the Santa d ara
Rver, and east of Santa Paula. Two other principal harvesting areas are
denom nat ed as the "@odenough Ranch" area, | ocated al ong Godenough Road
which runs north fromF |l nore, and the "Newhal | Ranch" area, which is about
three or four mles east of Fru. Fomthe easternnost area in which
respondent operates to the area farthest west is a distance of about twenty
mles. HBght or nine mles separate the northernnost area fromthe
sout hernnost.  Respondent' s operations are perforned over a total of
appr oxi nat el y 5, 000 acr es.

Respondent itself does not own the land on which it
harvests citrus. Rather, the citrus is harvested in groves owned by

approxi mately 250 different growers. The bul k of those groves carry

6. Less than ten percent of the citrus respondent harvests are
grapefruit. O the oranges respondent picks, about four percent of these are
navel s, wth the renai nder bei ng Val enci as.



no identifying narker as to who owns them

During its peak, Respondent enpl oys about 350 persons, organi zed into
five separate crews. The harvesting season begins in January and runs for
about ten nonths. Peak is reached in late My or June.

The enpl oyees do not |ive in any conpany-owned housi ng, but reside in
a nunber of nearby towns such as Rancho Sespe, Santa Paula, Fllnore and San
Fernando. There is a private labor canp in Fllnore in which a nunber of
respondent's workers live. Wiile there are conpany buses whi ch transport the
workers to the particular groves, ‘fewworkers gather in a central location to
be picked up to be taken to the work site. Rather, sonme workers are picked up
at or near their hones, while others drive their own cars to the work sites.
At the conclusion of the work day, enpl oyees are custonarily dropped off where
they were picked up in the norning.

2. The llective Bargaining Hstory and Events Leadi ng
to the Instant Gontrover sy

In Case Nunber 78-RG9-V, the Whion filed a petition in order that a

representation el ecti on be conducted anong respondent' s enpl oyees. The Uhi on
availed itself of access to the respondent's prem seszl during the course of

the organi zational canpaign. No

7. As noted above, respondent does not own the |land over which it
operates and thus, technically, the areas on whi ch access was sought are not
"respondent’'s premses." Such phrase is used as a short-formneans of
referring to the areas where respondent engages in harvesting operations. As
noted in Robert H Hckam(1982) 8 ALRB Nbo. 102, the Board itsel f does not
utilize "enpl oyer's premses" as a narrow | y-defined concept, but rather
includes wthin its neaning any property on which the agricul tural enpl oyees
of the enployer are performng agricultural services, regardl ess of who is the
hol der of the fee or | easehold interest.



infornmation was provided to the Lhion at that tine of the type which the Union
presently seeks, i.e., the location(s) where crews were working, directions on
how to find them etc.

The el ection held on June 13, 1978 resulted in the
certification of the Uhion, which took place on July 10, 1978. Beginning in
MNay, 1979,§/ the Unhion and respondent engaged in col | ective bargai ni ng
negotiations. Negotiations continued up to and including February 17, 1981.
After a five-nonth hiatus, the Lhion sent a letter to respondent requesting
that it resune the negotiations. The conpany, through its representative,
replied that it refused to neet and bargain wth the Unhion, naintaining that
It was no | onger under any obligation to do so since the conpany held a
"good faith"g/ doubt that the Lhion, as of that date, continued to
enjoy the support of a majority of its enployees. During the tinme period in
question, there had been no decertification election nor rival union
el ecti on conduct ed anong respondent’ s enpl oyees.

n January 25, 1982, in case nunber 82-CE-7-OX the Whion filed a
charge asserting that Respondent had refused to bargain wth it in
contravention of section 1153(e) of the Act, fromJuly 31, 1981, forward.
Based on this charge, a conplaint was issued on April 9, 1982, alleging in
substance that Respondent failed and refused to neet and bargain wth the
Lhi on.

8. The gap between the certification and the conmencenent of
negoti ati ons was not explained in the record.

9. The issue of respondent's "good faith" was not actually
litigated. A charge had been filed which alleged that Respondent engaged in
surface bargaining prior to July 31, 1981. The Regional Drector found no
nerit inthis charge, and dismssed it.



n Septenber 7, 1982, at the hearing conducted for the purposes of
deciding this issue, General Gounsel noved for summary judgnent. The notion

was granted by the Admnistrative Law Judge, whose decision was affirned, in

0/

perti nent part,l— by the Board in F & P Gowers' Association (April 29, 1983)

9 AARB No. 22. The basis for uphol ding the General Gounsel's position on the
I ssue, and finding that Respondent viol ated section 1153(e), was that under
the deci sions announced in Cattle Valley Farns/ Nck J. Canata (1982) 8 ALRB
No. 24, and N sh Noroian Farns (1982) 8 ALRB No. 25, Respondent was forecl osed

fromraising, as a defense to a refusal to bargain, and consonant wth certain

NLRB precedent (see, e.g., Dayton Mitels (1974) 212 NLRB 553), that it

entertained a "good faith" and "reasonabl €' belief that the Whion no | onger
enjoyed najority support anong nenbers of the bargaining unit.

Essentially, the Board declared in Nsh Noroian that a union's

certification, and the concomtant obligation of an enpl oyer to bargain in
good faith wth it, continued until that union was, pursuant to a

representation el ection, either decertified or deposed

10. The case was renanded to determne the issue of the
applicability of make-whol e relief by examning respondent's "good faith
belief" inthe loss of the Lhion's majority fromJuly 31, 1981, to April 15,
1982, and whether "the public interest inthe litigation of Respondent's
refusal to bargai n outwei ghed the harmthat such refusal caused to
Respondent' s agricultural enpl oyees.” 9 ALRB No. 22 did not contain a "final
order" fromwhich an appeal mght be taken (see Act section 1160. 8).
Subsequently, in 9 ALRB No. 22, the Board granted General Gounsel's unopposed
notion to delete fromits request for relief the portion which sought nake-
whol e for this July 31, 1981 to April 15, 1982 period. The Board stated that
"the del ay and uncertainty |n]Dosed upon this and related cases by limting the
applicability of the nmake-whol e renedy for the period . . . woul d not
effectuate the purposes of the Act."



by the certification of a rival union. By As there had been neither such
proceedi ng i nvol vi ng respondent' s enpl oyees, respondent's obligation to
bargain wth the Uhion was held not to have been exti ngui shed, its "good
faith" doubt of the Union's nmajority notw thstandi ng.

n or about January 13, 1983, after General Gounsel's notion had been
granted by the ALJ,EI but before the Board had issued its affirmance, the
Lhion again requested by letter that respondent resune negotiations wth it.
Approxi mately one nonth later, on February 11, having recei ved no response
fromthe conpany in the interim the Unhion again wote respondent to reguest
the resunption of collective bargaining. On February 16, the Uhion
negotiator, by letter, reiterated its request for bargaining and, in addition,
reguested that it be permtted to exercise access rights to respondent's
premses. As admtted by respondent in its answer, the purpose for the taking
of access, as set forth (presunabl y)ﬁl inthe letter, was to "discuss [. . .]
negoti ations and working conditions wth the conpany' s agri cul tural
enpl oyees. "

O February 18, the hion's negotiator was inforned i n a tel ephone

conversation with Leon Gordon, attorney for the

11. A one point during the course of this hearing, as well as
during the prior case, respondent argued the "certified until decertified"
rule in Nsh Noroi an was "dicta,”™ not gernmane to the issues therein. The
ggard specifically disposed of this contention on pp. 4 and 5 of 9 ALRB Nb.

12. The ALJ therein rendered his deci sion on ctober 6, 1982.

g 13. The allegation admtted by respondent was anbi guous in this
regar d.



respondent, that the conpany woul d decline to negotiate wth the Lhion. As
stated in respondent' s answer to the instant conpl aint, the reasons for not
negotiating wth the Uhion at that tine were that "the UFWhad lost its
najority status and was no | onger the coll ective bargai ning representative of
respondent ' s enpl oyees" and "that the whol e i ssue was [then currently] before

the Board awai ting deci sion. w14/

Respondent further admtted that as of February 16, it has refused to
permt representatives of the Lhion to avail thensel ves of access to the
premses where it conducts its harvesting operations. After the charge was
filed and the conplaint issued in the instant matter on the dates noted above,
General Gounsel sought injunctive relief in the Ventura Gounty Superior Court.
A Tenporary Restraining OQder was entered by the Gourt on March 25, 1983,
under the terns of which respondent was ordered to show cause why it shoul d
not be enjoi ned fromdenyi ng "reasonabl e post-certification access" to
representatives of the Union. The Gourt further delineated the terns for the
taki ng of access which were to be observed in the absence of an agreenent
between the Uhion and respondent for sane: the Lhion was to be permtted
access, on a daily basis, "to not |ess than two representatives of the UFWfor
each crew. . . enployed, and not |ess than one hour of access per crew per
day." Access was to be permtted during the enpl oyees' |unch period.

O April 6, the Ventura Gounty Superior Gourt issued a

_ 14. As indicated above, case nunber 82-C&7-QX had not, as of that
tine, been ruled upon by the Board.



Prelimnary Injunction in the nmatter enjoining respondent fromdenying to the
Lhi on reasonabl e post-certification access to its premses. The Prelimnary
Injunction, in addition to ordering that reasonabl e access be granted to the
Lhi on, al so ordered respondent to provide the follow ng infornation,
ostensibly to facilitate the taking of such access:

1. The nunber of crews working for respondent on the day access was
to be taken;

2. The location of each crew on that day;

3. The approxi nate tine when the crew woul d be taking | unch that
day;

4, DOrections to the | ocation of each crew

3. Atenpts at, and the Actual Taking of, Access to
Respondent ' s Prem ses

Jose Manuel Rodriguez, Admnistrator of the Lhion's citrus division
for Ventura Gounty, telephoned Bill Wnters, respondent's nanager, on Narch 28
to informhimthat he woul d be taki ng access to respondent's prem ses pursuant
to the court order. He further requested that Wnters supply himwth
information regardi ng the nunber of crews that were working, where they were
working, and the tine when they woul d be taking their |lunch break. Wnters
declined to furnish the infornation, saying he needed to speak to his
attorney.

Nonet hel ess, follow ng the above conversation, Rodriguez set out
about 8:30 am in an attenpt to find the citrus crews. H s testinony, which
was uncontroverted, reflects that he spent nearly five hours in |ocati ng one
of respondent's crews. Hs travels took himfromthe Lhion's office in knard

through Fillnore to east of
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Firu, back to Fillnore, then along the road north of the town, Goodenough
Road, and through streets in the Morpark area. As Rodriguez drove, he

simul taneously attenpted to spot evidence of the crews' presence. Finally,
travel ling back to Fllnore and crossing a bridge south of the area, he saw a
yel l ow bus | eave a grove. Taking the road fromwhere he noticed the bus

| eave, he saw a crew working. Rodriguez was not sure whether it was worki ng
for the respondent. He approached the foreman to verify whether it was. The
foreman answered affirmatively, it was an F & P crew However, the

admni stator had spent all his tine trying to locate the crew It was then
about 1:00 or 1:30 p.m, the crew had taken their lunch, and there renai ned no
tine for himto speak wth its nenbers.

h March 30, Rodriguez, assisted by Uhion organi zer Chol e Trevino,
again attenpted to | ocate respondent's crews, avail thensel ves of access, and
speak wth the workers. The two initially went directly to respondent’s
offices, where they inquired of Bill Wnters if they mght take access, and if
so, whether he mght furnish themwth infornation which woul d assist themin
finding the crews. Wile Wnters "approved"li/ the taking of access, he again
declined to provide the infornmati on they sought, saying that the court order
did not oblige himto do so. The organizers |eft the office about 11:45 a.m
drove east along Hghway 126 past Firu, then back to Fllnore al ong the sane
hi ghway, Rodriguez driving while Trevino searched al ong both sides of the

roadway for signs of one of respondent's crews.

15. Respondent was by then acting under the conpul sion of a court
or der.
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In the course of driving around the Uhion representatives happened
upon a conpany bus, which indicated the presence of a crewin the vicinity.

At the site they announced to foreman Qruz Ml ina who they were, and proceeded
to speak to crew nenbers, who were by then, at 12:10 p.m, already eating
lunch. Twenty minutes |later, the foreman gave the order to resune work, and
di scussi ons bet ween crew nenbers and organi zers ended. Rodriguez asked the
foreman whet her the crewwould be in the sane | ocation the foll ow ng day. The
foreman replied that he did not know

The next day Trevino and Rodriguez again attenpted to | ocate
respondent's crews. S nce their request for information regardi ng crew
| ocati on was deni ed the previous day, they did not ask for any that norning.
Leaving the knard Lhion office about 9:45 a.m, they drove al ong H ghway 126
to the eastern side of Firu, looking for indications of crews working in
groves on either side of the highway. Not finding any, they drove back to the
FHllnore area, then took the Godenough road north fromthe town. Fromthere
they travel ed south back through Fillnore towards the Morpark area.
Periodically they would stop the car and attenpt, froman el evated vant age
point, to espy a crew They were unsuccessful.

Fnally, they spotted a crew pruning | enons 16/ where they inquired
of sone workers whether they had seen any F & P crews. After one worker told
themthat he knew where their orchards were and had seen one of respondent's
yel | ow buses go by, the organi zers then drove to the Bardsdal e area, criss-

crossing through the streets

16. Respondent does not performany opertions in conduction
w th | enon crops.
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until Trevino spotted a bus and a crew The crew was worki ng under the
supervision of forenan R Mesa. As they had spent so nuch tine | ooking for
the crew they only had about fifteen (15) mnutes to actually speak with the
workers. Wen the workers were asked where they woul d be the next day, none
seened to know

The fol low ng day, Rodriguez and Trevino again attenpted to | ocate
respondent's crews. Leaving knard between 8:30 and 9:00 a.m, they fol | owed
aroute simlar to that of prior days: east past Fru along 126, then back to
FHllnore. Ohce in FHillnore itself, at a supernarket parking lot, they asked a
nman they net who appeared as if he were a citrus harvester, whether that nan
was famliar wth F & P. Professing to know the conpany, the nan told the
representatives that he thought that conpany picked in Fllnore, Santa Paul a,
and Qai. The organi zers then drove from126 to the vicinity of Qai, |ooking
for orange orchards. After locating sone, they found out they were under the
aegi s of another concern. By that tine, the lunch hour had passed. Thus,
Trevino and Rodriguez spent the entire norning | ooking for respondent's crews,
to no avail, and were not able to speak wth any workers that day.

n the next day that the crew worked, Mnday, April 4, after again
bei ng refused i nformation regardi ng crew whereabouts, Rodriguez spotted two
conpany buses in the course of his neanderings around and t hough conpany
premses. A that location the crews of forenen Mesa and Enriquez were
working. After speaking wth crew nenbers over a span of forty-five mnutes,
Rodriguez returned to his knard of fi ce.

For the next three days, Rodriguez was occupi ed wth ot her
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matters. On April 8, the first opportunity Rodriguez had to attenpt access
after the entry of the Prelimnary Injunction, the organizer tel ephoned Bill
Wnters between 7:30 and 8:00 am Wen asked to furnish infornation to
assist inlocating the crews, Wnters this tinme conplied, giving Rodriguez the
nane of each forenan supervising crews that day, and the nane of the
particul ar ranch and street where each crew woul d be wor ki ng. 17/ Wnters
asked the organi zer who woul d be taking access, and whi ch crew or crews woul d
be visited. Rodriguez supplied these particul ars.
Rodriguez testified, however, that the infornation he recei ved from
Wnters was not totally adequate. He still experienced difficulty in |ocating
the Esqui vel crew which he had chosen to visit that norning. Rodriguez had
been inforned that the crewwas at the Qd Muntain ranch by the Gbodenough
Road, located to the north of Fllnore. After aninitial search of the area
failed to yield results, Rodriguez again tel ephoned Wnters and asked himto
spel |l the nane of the pl ace where the crew woul d be found. Wnters obliged.
Rodriguez had | eft his office about 10:30 that norning. |t
took himnearly one hour of searching before he happened upon Esquivel's

Crew 18/ Driving al ong Godenough Road, he | ooked on

17. Rodriguez al so asked what tinme the crews woul d be eating, and
according to the strict letter of his testinony, Wnters did not relate this
information. However, subsequent testinony bore out that crews ate at the
sane tine each day, or 12:00 noon.

_ 18. The groves are about a forty-five mnute drive fromQnard.
Rodriguez testified that he began speaki ng with crew nenbers about 12:05 p.m
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both sides of it for evidence of the crew In that area there are several
groves, none of which have signs indicating the ranch naneﬁl O one side the
land i s el evated above the roadway, nmaking it inpossible to peer into the
groves on that side. By chance Rodriguez spotted a truck energing froma
particul ar grove. ce he went inside, he sawa bus and a crew neither of
whi ch were visible fromthe road. After speaking wth the crew for about one-
hal f hour, Rodriguez asked the forenan whet her he knew where the crew woul d be
the next day. The forenan replied in the negative, adding that "they tell us
not to speak to you."

The fol | ow ng Monday, Rodriguez followed a simlar procedure,
tel ephoning Wnters in the norning, and obtai ning the nanes of each forenman
and the ranch and street where they woul d be working that day. Rodriguez
decided to visit a crew which he was told woul d be at Bardsdal e and Q ai
Sreets in the Bardsdal e area south of Fllnore. After travelling around this
| ocation w thout success, he tel ephoned the respondent's office again to
obtain nore exact instructions. Subsequently, Rodriguez |ocated the entrance
to the grove in question, and found the crew, which coul d not be seen fromthe

street.@/ He was able to speak to the crew for about

19. This is the case wth all of respondent's orchards save Newhal |
Ranch, the entrance to which is narked by a sign. However, there are probl ens
inlocating crews wthin that site. These wll be di scussed bel ow

20. Rodriguez testified that he found the crew about 10 a. m havi ng

left his office about 8:00. Taking into account the forty-five mnutes
driving tine fromQnard, it nust have taken about one hour to find the crew
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one-hal f hour while they took their lunch. None of the crew nenbers was abl e
totell himwhere they woul d be working the fol | ow ng day.

The next day, April 12, Rodriguez obtai ned crew | ocation infornation
fromWnters, as in days previous. That day Rodriguez chose to visit the Quz
Mblina crew working at the Newhall Ranch. As previously noted, the entrance
tothe ranch is clearly narked. However, once on the property, the dirt road
through it twsts and turns and contai ns nany of fshoots. The terrainis a
succession of hills and gullys, the roads wthin the orchards |ike those
W thout, w nding through the groves so as to nake it inpossible to | ook
through the grove for signs of activity. The height and full ness of the trees
conpounds the problens in |ocating work crews. Rodriguez thought he arrived
at his destination upon seeing a conpany bus, only to find that the crew and
the bus were that of foreman Esquivel. Esquivel could not provide any
assistance in locating Mlina and his crew Fnally, at around 12.10 a. m,
Rodriguez found Molina s crew about one mle fromwhere Esqui vel's was
working. He was able to speak to the Mlina crew for approxi mately twenty
m nut es.

n April 13, due to weather conditions, work did not begin until
after the lunch period. Thus, under the terns of the court order, Rodriguez
was unabl e to speak to the crews during their break. However, he did avail
hinsel f of the opportunity that day to speak w th sonme enpl oyees who gat hered
near the conpany offices to board the buses to be taken to the work sites.

Between April 13 and April 29, Rodriguez did not attenpt to gain
access to respondent’ s premses. Sone days inthis interval it rained, and

crews did not work; others Rodriguez was occupied in
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different capacities. At sone point Rodriguez spoke to Wnters and asked t hat
the manager neet wth himand provide himwth alist of all the ranches
harvested by the respondent as well as a nmap which woul d assist in |ocating
them Wnters, according to Rodriguez'testinony, told himthat a nap coul d be
obtai ned fromthe county offices, and referred himto respondent’s attorney
for the renmai ning infornation.

Rodri guez spoke to Wnters again on the norning of My 7, and
obtained information simlar to that which he had previously obtai ned
regarding crew |l ocati ons. However, he did not take access that day.

Rodriguez stated that what he required was the cooperation of the
conpany in neeting wth himand designati ng those areas where it harvested
citrus. (Onhce he obtained this information, it woul d enabl e hi mto understand
the conpany's directions. Rodriguez admtted that followng the entry of the
prelimnary injunction, he was never refused infornation by conpany personnel .

By way of defense, respondent introduced testinony to the effect that
when the Lhion originally organized F & Pin 1978, it took access wthout any
infornati on or assistance fromthe conpany. Furthernore, Rodriguez, who
assuned his current responsibilities in 1982, admtted that he di d not
communi cate or obtain any infornmation fromhis predecessors regardi ng the
| ocation of conpany operati ons.

4. Factual Anal ysis and Goncl usi ons

As with any particul ar geographical |ocation, once one devel ops a
certain famliarity wth the area, pinpointing a specific place becones that

much easier. FromRodriguez' testinony it
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appears that his lack, of famliarity with the region contributed to sone
extent to the problens he experienced in attenpting to | ocate respondent's
crews. Neverthel ess, a thorough-goi ng acquai ntance with the area woul d not,
inand of itself, suffice to solve all of those probl ens.

The three principle areas in which Respondent operates -- the
Bardsdal e area, the Goodenough Road area, and the Newhal | Ranch -- each
contai n certain topographical peculiarities. |If one were trying to find
soneone or sonet hing, perhaps the easiest area to do so woul d be i n Bardsdal e.
There, as if inasnall town, the orchards are denarcated by roads whi ch
criss-cross through them The groves are rectangul ar, their borders narked
off by street signs. The roads through the grove are strai ght, enabling one
to look wthin the grove fromone end and see the ot her.

By contrast, in both the Godenough Road and the Newhal | Ranch areas,
inorder to locate crews, the need for a thorough famliarity is nuch nore
acute. Inthese locations it is nearly inpossible to spot evidence of the
crews' presence fromthe roadway. e nust wal k i nside the groves. The
terrainis greatly varied, the groves |ocated on a succession of gullys and
hills. The roads in and around the groves follow no particul ar pattern, and
apart from Godenough Road itself, contain no identifying narkers.

There are no signs in any of the three basic areas where respondent
operates which indicate either who the owner of the particular grove is, or
that it is respondent who is harvesting the citrus grow ng there.

(Once all of the evidence -- Rodriguez' narrative of his
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experiences in attenpting to | ocate the crews and the physi cal

characteristics, obtained through visual inspection, of the |and on which the
groves are found -- is considered, it is abundantly clear that w thout any

f oreknow edge of where to go, |ocating respondent's crews would be a tine-
consumng, arduous, if not inpossible task. Eforts of Unhion personnel to
comuni cate wth the workers that they represent would result in frustration
and a needl ess waste of resources. The Uhion's responsibilities as collective
bar gai ni ng representative woul d be thwarted by the sinple dil entma posed by the
physi cal |ocation of the work force, i.e., that they cannot be found.

As previously noted, famliarization wth a given area would not, in
and of itself, serve to totally obviate the Lhion's difficulties inthis
regard. Acircuit in excess of fifty mles would have to be covered in order
to pass by the greater part of respondent's groves. Qven the fact that nost
of the workers do not assenble in a central |ocation to be transported to the
work site, and simlarly, are not dropped off at one location at the
concl usion of the work day, the pre-work and post-work access which is
coomonly in usage in a variety of agricultural settings under the access
regul ations woul d be ineffectual in allowng the Uhion to communi cate wth the
bul k of respondent's workers. Access during the course of the work-day--

i.e., at lunch tine so as not to disrupt the morkgl/ -- is the only reasonabl e

neans of attaini ng

2. Thisis not toinply that the Uhion may not avail itself of
access at other tines during the course of the work day

(Foot not e conti nued----)

-19-



this goal. dven these tine constraints, the conclusion is virtually
i nescapabl e that the respondent nust provide assistance in |ocating the work
crews in order that Uhion personnel do not expend all of their energies
driving around an extensive area trying to find them and, as Rodri guez
occasi onal |y experienced, use the tine allocated for access in his search.
Likew se, requiring a certain degree of famliarity wth the region
I nposes on the Lhion the necessity of utilizing particular personnel to
performtasks in connection wth representing respondent's work force. Should
the Lhion desire to or need to send soneone to respondent’'s work sites ot her
than the person nost famliar wth the region, the probl ens faced in | ocating
the crews woul d be experienced anew Thus, a systemshoul d be derived, if
legal |y required, whereby any individual mght be capabl e of finding one of
respondent's crews in any given place at any given tine.

5. Applicable Legal Principles and Goncl usi ons of Law

a. General S andards

Respondent does not dispute that if it is required to bargain in good
faith wth the Uhion, it is required to allowthe Lhion to take "post-
certification" access. However, respondent naintains that it wll not be

"required’ to neet and bargain wth

(Footnote 21 conti nued----)

when the object is other than communi cation wth workers for purposes rel ated
to col |l ective bargai ning, such as grievance resol ution wth supervisors or on-
Site observation of working conditions. The tines when such access is
achieved is best left to the collective bargai ning process. (See, generally,
P.P. Mirphy Produce Go., Inc. (1977) 4 ALRB No. 106.)
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the Uhion, and hence grant access to its representatives, unless and
until the underlying case (9 ALRB Nb. 22) becones judicially
resolved, i.e., that the case has reached the stage that appellate

processes have been exhausted, and the Board s order is fully enforceabl e. 22/

Respondent cites no authority for this contention that the duty to
bargai n i s suspended whil e a Board determ nation whi ch announces the exi stence
of the duty is being challenged in the appellate courts. The great weight of
precedent is decidedly to the contrary. (Superior Fanning Go., Inc. (1978) 4
ALRB No. 44; AdamFarns (1978) 4 ALRB Nb. 76; George Arakelian Farns (1982) 8
ALRB No. 36; Ruline Nurseries (1982) 8 ALRB No. 105, NL.RB v. Wnn-Dxi e
Sores, Inc. (1974) 211 NLRB 24. Wil e these cases have principal ly

dealt wth the duty to bargain during a certification chall enge grounded upon

obj ections to the underlying el ection, 28/ the nature

_ 22. Respondent conceded these points at the hearing. M. Mrrs
stipulated as follows in regard to the conpany's litigation stance:

The UFWis no | onger the excl usive coll ective bargai ni nﬂ representative
of the enpl oyees of F & P G owers Associ ati on because the UPWhas | ost
the support of the majority of the enpl oyees. Therefore, F & P Gowers
Associ ation has no duty to bargain wth the UFWand no duty to permt
UFWrepresentatives to take post-certification access. The conpany's
positionis that until the courts uphold the Board's decision in 9 ALRB
No. 22 or until the Board' s deci sion becones final, the conpany has no
legal obligation to bargain wth the UFWor to permt WW
representatives to take post-certification access. |f the courts
uphold 9 ALRB No. 22 or the Board s decision becones final, F&Pwll
permt URWrepresentiatives to take post-certification access.

23. AdamFarns invol ved an appeal of a Board decision in an unfair
| abor practice proceeding wherein it was determned that the enpl oyer had
hired persons for the purposes of voting in a representation election in
contravention of section 1154.6 of the Act.
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of the challenge is not a significant distinction. Wat natters is the
continued vitality of the obligation to bargain during the appel | ate process,
once that obligation has been initially established by the Board. As noted in

Mont gonery Ward & Go. (1977) 228 NLRB No. 166, collateral litigation does not

suspend the duty to bargai n under section 8(a)(5), the NLRA counterpart to
section 1153(e). Therefore, it is clear that respondent’'s obligation to

bargain wth the Lhion is a continuing one extant until the Unionis

decertified or deposed. (N sh Noroian, supra; Jack or Marion Radovi ch
(1983) 9 ALRB N\o. 45.)

S nce respondent has a continuing obligation to bargain wth the
Lhion, it has, co-extensively, a continuing duty to permt the Lhion to take
access to areas where it is conducting operations. As noted i n Sunnysi de
Nurseries (1980) 6 AARB No. 52, p. 7, f n. 4

. the pendency of court proceedings [in which the Board's
certification is bei ng tested] does not, in and of itself, excuse
Respondent ' s refusal to grant the union access. The duty to bargain
in good faith, which is the well-spring of post-certification access,
Is not held in abeyance by the pendency of Respondent's testing of
certification [citing cases]. Mreover, even though negoti ations nay
not be currently in progress due to Respondent's appeal , post-
certification access may still be necessary for the union to obtain
current information about working conditions and to keep the enpl oyees
advi sed of devel opnents in the court litigation challenging the
Board' s certification .

Accordingly, it is determned that respondent violated

sections 1153(a) and (e) of thezfct inrefusing to allowthe certified Uhion
to take access to its premses. —

24. In 0. P. Mirphy Produce ., Inc., supra, the Board stated at
p. 8 that where an enpl oyer refused to all ow

(Foot not e conti nued----)
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b. The Infornational Aspect of the Access |ssue

Havi ng determned that respondent is under an obligation to permt the

Lhion to avail itself of access to areas in which it is

(Footnote 24 continued----)

post-certification access such conduct wll be considered as "evidence of a
refusal to bargain in good faith." The NLRB cases cited by the Board in that
deci sion have basical ly found violations of the NLRA counterpart to section
1153(e) when access to conpany prem ses was denied to union representatives.
(See generally, Fafnir Bearingv. NL RB. (2d dr. 1966) 362 F. 2d 716; WI son
Athleti c Goods (1968) 169 NLRB 621; Wnn-O xie Stores, Inc. (1976) 224 NLRB
No. 190, and other cases cited on page 8 of the Mirphy decision.) _
Unhdoubt edl y, the Board relied on such "applicabl e NLRB precedent as the basis
for the above-quoted | anguage in 0. P. Mirphy.

Quriously, however, subsequent cases treating the issue of post-
certification access have found that a refusal to permt same nerely
constitutes a violation of section 1153(a), omtting any reference to section
1153(e) of the Act. Those cases under consideration include the strike access
cases (Bruce Church, Inc. (1981) 7 ALRB No. 20; G owers Exchange, Inc. (1982)
8 ALRB No. 7; Bertuccio Farns (1982) 8 ALRB Nb. 70) as well as the cases
arising under non-strike, post-certification circunstances. (Sunnyside
Nurseries (1980) 6 ALRB Nb. 52; Patterson Farns (1982) 8 ALRB No. 57; Robert
H Hckam(1982) 8 ALRB No. 102.)

"The need for post-certification access is based on the right and
duty of the exclusive representative to bargain collectively on behal f of all
the enpl oyees it represents.” (Sunnyside Nurseries, supra, p. 7.) The
Sunnysi de case interpreted the "refusal to bargain" |anguage in Q P. Mirphy
as creating a rebuttabl e presunption that worksite access I's necessary. The
burden of proof shifts to the enpl oyer to overcone evidence of a "refusal to
bargai n" by denonstrating that "alternate means of communication exist."
(Sunnysi de Nurseries, supra.)

- Thus, the Board's holdingin Q P. Mirphy is construed to nean that
the denial of a request for post-certification access constitutes a prina
faci e section 1153(e) viol ation.

Respondent offered no proof of any "alternative neans of
communciation.” Its refusal to permt access was inextricably intertw ned
wthits outright refusal to recognize and bargain wth the Uhion, already
found viol ative of section 1153(e) in 9 ALRB No. 22. Nb rational e appears for
view ng respondent's denial of access to be anything | ess than a separate
\1/i1gl3?tl) on of section 1153(e), and derivatively, a violation of section

a).
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conducting operations, the question remains as to whether the respondent is
under a concomtant duty, given the peculiarities of the citrus industry, to
provide infornation to the Uhion which would, in effect, assist inits efforts
to conmuni cate wth workers on the job site by enabling Uhion personnel to
physically |l ocate these workers. Any analysis of this question nust begin
wth the central premse devel oped through General Gounsel's proof herein,
that it is difficult, if not inpossible, to determne where the enpl oyees are
working on a given day wthout any foreknow edge of their location. Snply
stated, the workers cannot be found, except by pure happenstance, unless
soneone reveal s where they are. 25/

Snce the initial promul gation of the organi zati onal access
regul ati ons, communi cation between agricul tural workers and Uni on per sonnel
has consistently been couched in terns of its "effectiveness:" effectiveness
not necessarily in the sense of the Lhion's ability to persuade, but in the
sense of the actual physical ability of people to neet and talk wth one

anot her face-to-face.

The prol ogue to the access regul ation itself (Regul ations

25. The thrust of respondent's defense that during the original
organi zational drive, wthout advance know edge of crew whereabouts, Uhion
personnel took access and spoke with workers, has mninal probative inpact to
counter this conclusion. Nbo proof was adduced as to the nunber of Uhion
peopl e so engaged at the tine. It would obviously take less tine to | ocate
crews if, say, ten people were involved in searching for themthan it would if
there were only one. Further, there was no evidence that the Uhi on was
recei ving assi stance fromworkers at that tine which, assumng that it was,
coul d have done nuch to expedite the task. Respondent's basic assertion that
since the giving of infornmation was unnecessary before, it should not be
necessary now thus fails as a defense in the instant natter owng to the
absence of proof that the circunstances which existed during the
organi zati onal canpaign are still preval ent and applicable to the taking of
post-certification access.
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section 20900(a) - (e)) contains repeated references to the concept of

"ef fective" communi cati on:

(b) . . Wen alternative channel s of effective comunciation are not
available to a uni on, organi zational rights nust include a limted
right to approach enpl oyees on the property of the enployer .... (c)

. [u]l nions seeking to organi ze agricul tural enpl oyees do not have
avai | abl e alternative channel's of effective comuncation. Aternative
channel s of effective communcati on whi ch have been found adequate in
industrial settings do not exist or are insufficient in the context of
agricultural labor. (Enphasis supplied.)

The Galifornia Suprene Qourt, in its decision upholding the validity
of the organi zati onal access regulation (AL . RB v. Superior Gourt (1976) 16

CGal .S 392), struck a simlar note' inits opinion. The Qourt stated the
"interest asserted [by the access regulation] is the right of workers to have
effective access to information . . . . (16 Gal.&d at 402, enphasis
supplied.) It later quoted wth approval (16 Cal.Sd at 409) from| anguage
contained in Republic Aviation Gorp. v. N L. R B (1945 324 US 793, 802,

wherein the US Suprene Gourt stated that "the enpl oyer's right to control
his property does not permt himto deny access to his property to persons
whose presence is necessary there to enabl e the enpl oyees effectively to
exercise their right to self-organi zation and coll ective bargaining . . . "
(enphasi s supplied).

As the above reference nmakes clear, at the cornerstone of the
organi zati onal access regulation is the notion that presunptively, no
"al ternative channel s of communci ati on” between Uhi on and worker exist. Any
neans other than direct verbal exchange, such as leafletting, radio
broadcasts, mailings, newspaper advertising, and hone visits, have been proven

"ineffective" in
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attaining the goal of informng workers about, and invol ving themin, the
col l ective bargaining process. Asimlar rationale is found in the Board
deci sion upholding the Lhion's right to take post-certification access to an

enpl oyer's premses. (Q P. Mirphy Produce ., Inc., supra, at p. 7.)

To paraphrase the access regul ati on prol ogue, access rights, |ike
organi zational rights, "are not viable in a vacuum" In order that the right
of access itselt be rendered "effective,” the sinple truth is that the right
shoul d be exercised to all ow Uhi on personnel the opportunity to speak wth
workers, rather than wander aimessly through citrus groves or on public
hi ghways. Merely permtting persons fromthe Lhion to enter property w thout
speaki ng to workers does not fulfill the purpose of the grant of the right of

post-certification access. As noted in 0. P. Mirphy Produce (., Inc., supra,

p. 10, the duty to represent enpl oyees in the certified unit "cannot be
discharged fully w thout access to, and the opportunity to comunicate
directly with, all the enpl oyees" (enphasis supplied). dven the physical
characteristics prevalent in the areas where respondent operates, the conpany
nust provide infornation regarding the daily | ocation of work crews so as to
inpart real neaning to the Lhion's right of access. Failing to furnish such
information is tantanount to a refusal to permt access, and thus provides an
i ndependent basis for finding a viol ation of section 1153(e) of the Act
herein. The nature and extent of this infornmation wll be di scussed bel owin

t he succeedi ng secti on.
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c. The Duty to Furnish Infornati on | ndependent of the
R ght of Access

It is axionatic that the Lhion is entitled to receive infornation,
upon request, -that is relevant and necessary for collective bargai ning.
(See, generally, As-HNe Farns (1980) 6 ALRB Nb. 9; see also 0. P. Mirphy
Produce (., Inc. (1979) 5 ALRB No. 63.) Sated in another fashion,

respondent may not refuse to supply the' Uhion wth infornation where that
refusal wll deprive the Uhion of the "opportunity to bargain intelligently"”
regardi ng the nandatory subjects of wages, hours, and ot her terns and

conditions of enploynent. (Cattle Valley Farns (1982) 8 ALRB No. 59.)

The record reflects that Uhion representati ve Rodri guez request ed
that the conpany supply himwth infornation on a giver, day regarding the
nunber of crews working, their whereabouts, and the tine at which they woul d
be taking their lunch break. Such requests were denied until nandated by
court injunction. 26/ In the foregoing section, it was concluded that access
rights are an integral part of the collective bargai ning process. |nfornation
regardi ng crew whereabouts is necessary to make such access "effective." It
therefore follows that the providing of such information is "rel evant and
necessary" for collective bargai ni ng.

However, apart fromthese considerations, an independent ground
exists for the conpany to furnish crewlocation infornation. Assum ng,

arguendo, that the information was not requested so as to

~26. The unfair labor practice aspects of this case, are, of course,
not vitiated by conpliance wth an injunction. (See, generally, Chefs, Cooks,
%t;y Qooks & Assistants, Local 89 (Sork Restaurant, Inc.) (1961) 130 NLRB
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facilitate access, would the respondent still be required to furnish it to the
Lhion as part of the collective bargai ning process? That question nust be
answered in the affirmative.

The Board has held in prior cases that enployers are obligated to
supply simlar informati on where requests for sane by the certified uni on have
been refused. As previously noted, respondent does not own the | and on whi ch

it harvests citrus. In Robert H Hckam supra, the enpl oyer was ordered to

furnish to the Uhion, upon request, "personnel, crop and production
information and i nfornation about work assignnents and work | ocations” of its
agricultural enployees. (Id. at p. 20.) The respondent had provi ded
information regarding land it al one owned or |eased, but did not relinquish
information regarding property which it did not solely own or |ease. The
Board held that such information was rel evant to the col |l ecti ve bargai ni ng
process, as it related to the status of enpl oyees as unit enployees. In the
Instant case, "information about work assignnments and work | ocations" woul d
al so have a direct bearing on working conditions, a nmandatory bargai ni ng
subject. Thus, the Union would be entitled to recei ve such infornati on when
r equest ed.

Smlarly, in As-HNe Farns, supra, the enpl oyer was held to be

obligated to supply information to the Lhion concerning its relationship wth
other agricultural interests. The Board noted that the infornati on concerned
the scope of the bargaining unit, and was consi dered "fundanental to the
union's full know edge of which enployees it represented.” (1d. at 10.)

A though that case sought the information to determne the extent of

i nt erchange bet ween uni t
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enpl oyees wth other agricultural entities, thus rendering such information
rel evant to the coll ective bargai ning process, the situation is anal ogous to
the instant case in that the Lhion here is requesting infornation regardi ng
the rel ati onshi p of respondent, a harvesting association, to other
agricultural entities, or growers, wth whomit nay or nay not do busi ness.gl
Again, such information is relevant to the Lhion' s understandi ng of the full
range of working conditions for respondent's enpl oyees, as well as the "scope"
of the bargaining unit, as the size of the unit nmay increase or decrease
dependi ng on whet her the nunber of growers for whomrespondent harvests is
augnent ed or di m ni shed.

In Gattle Valley Farns, supra, respondent failed to provide

information regarding land it had recently acquired, and the effects the
acqui si tion woul d have on the bargaining unit. The Board hel d t hat
"respondent' s total acreage, cropping patterns, and | abor needs are clearly
rel evant to nandatory subjects of bargaining. (Id., p. 2.) The locations of
conpany operations herein provide simlar input to the Uhion in facilitating
col | ective bargai ni ng.

Lastly, the Board held in Q P. Mirrphy Produce ., Inc. (1979) 5
ALRB No. 63, that the enployer failed to provide the Lhion with yield

information, and that such failure violated section 1153(e) of the Act, as it
inhibited the Union's ability to intelligently discuss and calcultate
pi ecerate proposals. Wiile there is no evidence of any request in the instant

case for yield

27. The evidence denonstrated that there was no visual evidence as
to who owned the properties thensel ves, and no actual know edge by the Uhi on
as to which groves were under respondent's charge to harvest.
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infornation, |ocations of conpany operations could logically result in
calculations of particular yield data for particular areas, as well as
determnations that work was bei ng assigned equitably (i.e., that certain
crews are not consistently given areas wth high or | ow productivity).
Therefore, respondent, in failing to provide the Uhion wth
I nformation which is rel evant and necessary to col | ective bargai ning, violated
sections 1153(a) and (e) of the Act.
THE REMEDY
General (Qounsel requested as part of the renedy herein that

respondent be ordered to provide extensive information regarding the |ocation
of crews on any given work day:

This information shall include, but not be limted to, the foll ow ng:

1) Anmap of Ventura Gounty on which is drawn the groves of each grower

nenber of F & Pthat are harvested by F & P, narked wth the name of

each grower nenber, any ranch name, any grove nane, and any bl ock

designations. The nap shall al so include the nanes of all towns and

roads necessary to locate the groves harvested by F & P.

2) Specific directional information, including distances, conpass

directions, directions on roads inside ranches or groves, and

directions to locations inside ranches or groves.
Wile it is felt that nuch of this infornmation would facilitate the taking of
access, as well as furnish data that is rel evant and necessary to coll ective
bargai ni ng, a good portion of that which General CGounsel seeks is redundant
and pl aces an undue burden on respondent, while at the sane tine requires no
initiative fromthe hion in collating, then utilizing the infornation the
conpany has provi ded.

(obviously, if one had a map, one woul d not need "specific
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directional infornmation, etc." Further, while the conpany shoul d assist the
Lhion in the preparation of such a nap, a joint effort, rather than enpl oyi ng
the sol e energi es of the conpany, woul d seemto foster a nore abi di ng
col l ective bargaining relationship. Toward that end, | shall recomend that
the conpany neet and confer with the Uhion for the purposes of preparing a
napﬁl of the areas where it operates, designating specific groves by the sane
system(i.e., ranch nane, block nunber, etc.) that it utilizes to identify
themfor its forenen when it orders themto report to a specific area on a
speci fic day.
Additionally, | shall recoomend that a list be furnished to the

Lhion of the nanes of each of the owners of the groves where respondent
harvests, keyed in sone fashion to the nap jointly devised by the Lhion and
the respondent. This list nay not only facilitate access but wll also
provide the Lhion wth infornation "rel evant and necessary for collective
bargaining,”" as it wll indicate the scope of respondent's operati ons.gl

/

/

/

/

28. The blank nap of the general area is to be furnished by the Uhion.

29. General Gounsel noved for summary judgnent in the instant case,
based on its assessnent that there existed no triable issues of material fact.
| inforned the parties that | woul d take the notion under submission. This
decision on the nerits of the case obviously renders the summary j udgrent
not i on noot .
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